Ecclesiastical jurisdiction in mid 16th century Scotland with special reference to the officials of St. Andrews, 1540-1550 by Ollivant, S. D.
ECCLESIASTICAL JURISDICTION IN MID 16TH 
CENTURY SCOTLAND WITH SPECIAL REFERENCE 
TO THE OFFICIALS OF ST. ANDREWS, 1540-1550 
S. D. Ollivant 
 
A Thesis Submitted for the Degree of PhD 
at the 
University of St Andrews 
 
 
  
1979 
Full metadata for this item is available in                                                                           
St Andrews Research Repository 
at: 
http://research-repository.st-andrews.ac.uk/ 
 
 
 
Please use this identifier to cite or link to this item: 
http://hdl.handle.net/10023/13587 
 
 
 
This item is protected by original copyright 
 
 
E C C L E S I A S T I C A L  J U R I S D I C T I O N  I N
M I D  1 6 T H  C E N T U R Y  S C O T L A N D
W I T H  S P E C I A L  R E F E R E N C E
T O  T H E  O F F I C I A L S
O F  S T  A N D R E W S
1 5  4 0 1 5  5 0
by
S.D. OLLIVANT
Submit ted  f o r  the  degree  o f  
Doctor o f  Ph i losophy 
U n i v e r s i t y  o f  St  Andrews
1979
ProQuest Number: 10166742
All rights reserved
INFORMATION TO ALL USERS 
The quality of this reproduction is dependent upon the quality of the copy submitted.
In the unlikely event that the author did not send a com p le te  manuscript 
and there are missing pages, these will be noted. Also, if material had to be removed,
a note will indicate the deletion.
uest
ProQuest 10166742
Published by ProQuest LLO (2017). Copyright of the Dissertation is held by the Author.
All rights reserved.
This work is protected against unauthorized copying under Title 17, United States C ode
Microform Edition © ProQuest LLO.
ProQuest LLO.
789 East Eisenhower Parkway 
P.Q. Box 1346 
Ann Arbor, Ml 48106- 1346
Tu
E C C L E S I A S T I C A L  J U R I S D I C T I O N  I N  M I D  
1 6 T H  C E N T U R Y  S C O T L A N D  W I T H  S P E C I A L
R E F E R E N C E  T O  T H E  O F F I C I A L S  O F
S T  A N D R E W S  1 5 4 0  - 1 5 5 0
A B S T R A C T
The o f f i c i a l s  o f  S t  Andrews e x e r c i s e d  i n  c o n t e s t e d  
d i s p u t e s  a j u r i s d i c t i o n  d e l e g a t e d  by t h e  b i s h o p  i n  h i s  r o l e  as  
' o r d i n a r y ’ ; i t  was an a u t h o r i t y  c o - e x t e n s i v e  w i th  t h a t  o f  t h e  
b i s h o p  b u t  e x c l u d e d  t h e  o r d i n a r y ' s  j u r i s d i c t i o n  i n  c o r r e c t i o n a l  I
m a t t e r s ,  which was d e l e g a t e d  t o  o t h e r  o f f i c e r s .  O f f i c i a l s  a p p e a r e d  j
i n  most  S c o t t i s h  d i o c e s e s  d u r i n g  t h e  c o u r s e  o f  t h e  t h i r t e e n t h  j
c e n t u r y ,  and by t h e i r  s p e c i a l i s t  s k i l l s  soon a c q u i r e d  t h e  r e s p o n s -  |
i b i l i t y  i n  j u r i s d i c t i o n  t h a t  had f o r m e r l y  p e r t a i n e d  e i t h e r  t o  1
g roups  o f  c l e r g y  a c t i n g  c o l l e c t i v e l y ,  o r  t o  o t h e r  e p i s c o p a l  o f f i c e r s  %isuch  as  t h e  a r c h d e a c o n .  The venue  o f  t h e  o f f i c i a l ' s  work d e v e lo p e d  |jfrom t h e  m e e t in g s  o f  c h a p t e r s  t o  more com prehens ive  c o n s i s t o r i e s ,  iI
and f i n a l l y  t o  an e s t a b l i s h e d  c o u r t  w i th  r e g u l a r  s e s s i o n s .  By 11t h e  s i x t e e n t h  c e n t u r y  t h e s e  c o u r t s  were p r o f e s s i o n a l l y  s t a f f e d :  ijt h e  p r o c u r a t o r  f i s c a l  had an i m p o r t a n t  r o l e  i n  b o th  advocacy  and |
p r o s e c u t i o n ,  w h i l e  s k i l l e d  p r o c u r a t o r s  were a v a i l a b l e  t o  r e p r e s e n t  1
c l i e n t s  i n  c o u r t .  JII1
C our t  p r o c e d u r e  c o u l d  be h i g h l y  complex,  b u t  i n  a d d i t i o n  
t o  t h e  m u l t i p l e  s t a g e s  o f  p l e n a r y  p r o c e d u r e  t h e r e  were a l s o  forms 
o f  summary p r o c e s s  which  o f f e r e d  c h e a p e r  and more im media te  s e t t l e ­
ments o f  d i s p u t e s .  A c t i o n s  c o n c e r n i n g  t h e  chu rch  o r  i t s  p r i e s t s  
were common, b u t  t h e  c o u r t s  d e a l t  more w i th  t h e  r e c o v e r y  o f  p r i v a t e  
d e b t s ,  t h e  s e t t l e m e n t  o f  t e s t a m e n t a r y  m a t t e r s  and t h e  r e g u l a t i o n  o f  
c o n t r a c t s ;  t h e  r e g i s t r a t i o n  o f  a c t s  o f  m o n i t i o n  was a l s o  an i m p o r t ­
a n t  s e r v i c e  t o  t h e  m inor  f i n a n c i a l  t r a n s a c t i o n s  o f  t h e  community.
The o f f i c i a l s  and p r o c u r a t o r s  were c l o s e l y  i n v o l v e d  i n  t h e  o p e r a t i o n  
o f  t h e  c i v i l  c o u r t s ,  and t h e  e c c l e s i a s t i c a l  j u r i s d i c t i o n  c l e a r l y  
r e p r e s e n t e d  an i n t e g r a l  p a r t  o f  t h e  n a t i o n a l  j u d i c i a l  sy s tem .  The li
c h u rc h  c o u r t s  were n o t ,  how ever ,  immune t o  c r i t i c i s m .  In  a d d i t i o n  
t o  a c t s  o f  p u b l i c  v i o l e n c e  t h e  c h u rch  l aw yers  f a c e d  much c r i t i c i s m  
o f  t h e  d e l a y s  and expense  o f  t h e i r  sy s tem .  C e r t a i n l y  p l e n a r y  
p r o c e d u r e  d i s c r i m i n a t e d  i n  f a v o u r  o f  t h e  w e a l t h i e r  s u i t o r s ,  b u t  
t h e r e  were s h o r t  forms o f  j u d i c i a l  p r o c e s s  a v a i l a b l e ,  and t h e r e  i s  
no s i g n  o f  r e g u l a r  a p p e a l s  t o  Rome.
Remaining r e l a t i v e l y  unmoved i n  t i m e s  o f  n a t i o n a l  c r i s i s ,  
t h e  c h u rc h  c o u r t s  p l a y e d  an i m p o r t a n t  r o l e  i n  t h e  s o c i a l  and 
commerc ia l  a f f a i r s  o f  o r d i n a r y  p e o p l e  i n  s i x t e e n t h - c e n t u r y  S c o t l a n d ,  |
and show no s i g n  o f  d e c l i n e  l e s s  t h a n  a decade  b e f o r e  t h e  R e fo rm a t io n .
Much o f  t h e  s y s tem ,  b o t h  i n  p r a c t i c e  and p e r s o n n e l ,  s u r v i v e d  t h e  
r e l i g i o u s  r e v o l u t i o n  i n t a c t  and p l a y e d  an i n f l u e n t i a l  p a r t  i n  t h e
I
s u b s e q u e n t  deve lopment  o f  S c o t s  Law, i
j
«
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p u b l i s h e d  works: in t h e  case o f  t h e  former a l l  e x t r a c t s  have been
ren d e red  i n  modem E n g l i s h ,  w i th  t h e  o r i g i n a l  g iven  in  a f o o tn o t e  
where i t  may prove  h e l p f u l .  In th e  case o f  p r i n t e d  works those  
t h a t  a re  i n  Sco ts  a r e  c i t e d  i n  t h a t  form, w h i le  th o s e  t h a t  a r e  in  
L a t in  a re  r e n d e re d  in  ray own E n g l i s h  t r a n s l a t i o n ;  t h o s e  t h a t  a re  
p r i n t e d  in  E n g l i s h  a r e  c i t e d  unchanged.  An e x c e p t io n  has been 
made in  t h e  case  o f  Will iam Hay 's  L ec tu res  where t h e  e d i t o r  has 
p ro v id ed  an e x c e l l e n t  p a r a l l e l  E n g l i s h  t e x t  which has been used  
when quo t ing  t h a t  work.
2. References  to  the  Loth ian  Act Book (Acta I) can some­
t imes  be ha rd  to  l o c a t e ;  in  such c a s e s ,  and where t h e  p a r t i c u l a r  
e n t r y  has n o t  been d e s c r i b e d  in  t h e  t e x t ,  t h e  names o f  t h e  p a r t i e s  
to  t h e  s u i t  a r e  g iven .  These names a re  g iven in  t h e i r  modern form 
where such a form i s  obvious  ( e . g .  Brown f o r  Broune,  Abercromby f o r  
Abircrummy). Where th e  names o f  e i t h e r  pe r s o n s  o r  p l a c e s  occur  in  
d i r e c t  q u o t a t i o n s  from th e  sou rces  th e y  a re  l e f t  in  t h e i r  o r i g i n a l  
form.
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I N T R O D U C T I O N
On 24 August 1560 th e  S c o t t i s h  p a r l i a m e n t  d e c l a r e d  t h a t ;
' t h e  b i sch o p e  o f  Rome h a i s  na  J u r i s d i c t i o u n  
no r  a u t o r i t i e  w i t h i n  t h i s  rea lme in  tymes 
cuming . . .  and t h a t  na  b ischop  no r  u t h e r  
p r e l a t  o f  t h i s  rea lme use  ony J u r i s ­
d i c t i o u n  in  tymes t o  cum be t h e  s a i d  b ischop  
o f  Romeis a u t o r i t i e .
To anyone u n f a m i l i a r  w i th  th e  h i s t o r y  o f  th e  church c o u r t s  t h i s
d e c l a r a t i o n  might  appea r  as on ly  a minor d e t a i l  o f  the  g r e a t  upheaval
o f  th e  Refo rm ation ,  a mere d o t t i n g  o f  i ' s  and c r o s s i n g  o f  t ' s ;  b u t
t h i s  was n o t  so. Although i t s  c o n s t i t u t i o n a l  v a l i d i t y  may have been
2q u e s t i o n a b l e  and i t s  immediate e f f e c t s  l i m i t e d ,  t h e  p o t e n t i a l  o f  
t h i s  s t a t u t e  was sweeping,  and i t  c a r r i e d  w i th  i t  t h e  very  r e a l  r i s k  
o f  j u d i c i a l  anarchy  in  S c o t l a n d ,  The j u r i s d i c t i o n  o f  th e  p r e -  
Reformation e c c l e s i a s t i c a l  c o u r t s  ex tended i n t o  every  p a r t  o f  S c o t l a n d  
and over  a lmost  every  a s p e c t  o f  human a f f a i r s ,  and t h e  c o u r t s  o f  th e  
e c c l e s i a s t i c a l  ju dges  were among th e  most im por tan t  i n  th e  land .  In 
a b o l i s h i n g  th e  j u r i s d i c t i o n  o f  th e  pope p a r l i a m e n t  c a l l e d  i n t o  
q u e s t i o n  t h e  v a l i d i t y  o f  a l l  c o n s i s t o r i a l  j u r i s d i c t i o n  and t h r e a t e n e d  
n o t  on ly  to  d i s m a n t l e  an o r g a n i z a t i o n  t h a t  had evolved  over  fo u r  
c e n t u r i e s ,  bu t  a l s o  t o  remove one o f  t h e  i n t e g r a l  p a r t s  of  th e  
j u d i c i a l  system o f  s i x t e e n t h - c e n t u r y  S co t l and .
1, APS, i i ,  p p . 534-5.
2. Cf. G. Donaldson,  The S c o t t i s h  Reformation (Cambridge,  1960),  
p p . 60,67.
The s t o r y  o f  t h e  church c o u r t s  in  th e  f i n a l  y ea r s  o f  
t h e i r  p re -em inence  i s  t h e  s u b j e c t  o f  t h i s  t h e s i s .  I t  i s  a s t o r y  
t h a t  has  been s t r a n g e l y  n e g l e c t e d  by h i s t o r i a n s  - a n e g l e c t  t h a t  
i s  on ly  p a r t l y  j u s t i f i e d  by th e  meagre q u a n t i t y  o f  t h e  su rv iv in g  
r e c o r d s .  The purpose  o f  t h i s  t h e s i s  i s  to  c o n s id e r  t h e s e  r e c o rd s  
and to  examine t h e  church c o u r t s  in  t h e  d io c e se  o f  S t  Andrews in  
t h e  decade of  t h e  1540s and th e r e b y ,  i t  i s  hoped,  go some l i t t l e  
way towards r e c t i f y i n g  th e  h i s t o r i c a l  b a lan ce .
C u r io u s ly ,  ou r  s t a r t i n g  p o i n t  i s  no t  in  th o s e  r e c o rd s  a t
a l l  b u t  in  a p i e c e  o f  f i f t e e n t h - c e n t u r y  p o e t ry  c a l l e d  'The Ta le  o f
th e  Dog, th e  Sheep and t h e  W o l f . The a u t h o r ,  Robert  Henryson,
had a p a r t i c u l a r  t a l e n t  f o r  r e n d e r i n g  th e  f a b l e s  o f  Aesop no t  on ly
in  the  v e r n a c u l a r  o f  h i s  t ime bu t  a l s o  in  t h e  terms o f  contemporary
s o c i e t y  and c i r c u m s ta n c e s ;  the  r e s u l t  was a l i t e r a r y  form o f
enormous s a t i r i c a l  p o t e n t i a l . ^  This  p a r t i c u l a r  f a b l e ,  which i s
2g iven  in  f u l l  below, t e l l s  t h e  s t o r y  o f  a poor sheep who was 
summoned to  c o u r t  on a t rumped-up charge .  Not o n ly  was h i s  opponent ,  
t h e  dog,  d i s h o n e s t ,  bu t  so a l s o  were the  judge  and o t h e r  members o f  
t h e  c o u r t ,  and t h e  f a b l e  ends w i th  th e  sheep shorn  o f  h i s  f l e e c e  in  
t h e  middle o f  w i n t e r  and even more d e s t i t u t e  than  b e f o r e .  The 
p a r t i c u l a r  i n t e r e s t  o f  t h i s  s t o r y  f o r  us i s  t h a t  th e  c o u r t  d e s c r ib e d  
by Henryson i s  a church c o u r t .  In t h e  e i g h t e e n t h - c e n t u r y  th e  lawyer 
and a n t i q u a r y  David Dalrymple,  Lord H a i l e s ,  e d i t e d  a volume o f  e a r l y
1. Cf. The Poems and Fab les  o f  Robert  Henryson, ed.  H.H. Wood 
(Edinburgh,  1958).
2. See below. Appendix I ,  333-9.
S co ts  p o e t r y  which in c lu d ed  t h i s  f a b l e  by Henryson and in  h i s
n o te s  he commented;
' I t  c o n t a i n s  t h e  form o f  p ro c e s s  b e f o r e  
t h e  e c c l e s i a s t i c a l  c o u r t .  I t  i s  a 
s i n g u l a r  p e r fo rm ance ,  w i l l  be e n t e r ­
t a i n i n g  to  l a w y e rs ,  and may, perhaps  
c o n t a in  some o b s e r v a t i o n s  n o t  to  be 
found in  b o o k s . ' !
I t  i s ,  p e rh ap s ,  a s u r p r i s i n g  s u g g e s t io n  t h a t  a p i e c e  o f  p o p u la r
f i f t e e n t h - c e n t u r y  p o e t ry  shou ld  have any th ing  t o  c o n t r i b u t e  to  our
u n d e r s t a n d in g  o f  e c c l e s i a s t i c a l  j u r i s d i c t i o n ,  bu t  coming from one
whose op in ion  was co n s id e re d  by Dr Johnson to  be t h a t  b e s t  wor th
2hav ing  on Sco ts  law and h i s t o r y ,  i t  i s  n o t  t o  be l i g h t l y  d i s m is s ed .  - 
Then almos t  e x a c t l y  a c e n t u ry  l a t e r  a n o t h e r  eminent l e g a l  a n t i q u a r y  
r e t u r n e d  to  t h e  same theme in  one o f  a s e r i e s  o f  l e c t u r e s  given to  
t h e  J u r i d i c a l  S o c i e ty .  Cosmo Innes concluded h i s  l e c t u r e  on 'Old 
Forms o f  Law' by r e l a t i n g  t o  h i s  aud ience  th e  t a l e  o f  th e  u n f o r t u n a t e  
sheep ' a s  t h e  b e s t  accoun t  we have o f  t h e  j u r i s d i c t i o n  and form o f
3p ro c e s s  in  t h e  C o n s i s t o r i a l  C o u r t ' ,  Th is  was an even more s t r a n g e  
s t a t e m e n t ;  Innes h i m s e l f  had e d i t e d  th e  on ly  p u b l i s h e d  s e l e c t i o n  
from t h e  p re -R e fo rm a t io n  c o u r t  r e c o r d s  and h i s  i n t r o d u c t i o n  to  th e  
volume remains  today  an im p o r ta n t  gu ide  to  t h e  whole f i e l d  o f  
e c c l e s i a s t i c a l  j u r i s d i c t i o n .
I t  must be s a i d ,  however,  t h a t  Innes  was n o t  e n t i r e l y  
c o r r e c t .  The g e n e r a l  p r o v i n c i a l  c o u n c i l  o f  the  S c o t t i s h  church he ld
1. Ancien t  S c o t t i s h  Poems, p u b l i s h e d  from th e  m anusc r ip t  o f  George
Bannatyne, ed. D. Dalrymple,  Lord H a i l e s  (Edinburgh,  1770),  p . 280.
2. D ic t i o n a r y  o f  N a t io n a l  B iography , ed. L. S tephens ,  S. Lee (London,
1917),  V ,  404. ( H e r e a f t e r  c i t e d  as DNBl.
3. C. Innes ,  L ec tu res  on Scotch Legal A n t i q u i t i e s  (Edinburgh,  1872),  
p . 239.
i n  Edinburgh i n  1549 devoted  n i n e  s t a t u t e s  to  th e  r e g u l a t i o n  and 
r e fo rm a t io n  o f  t h e  p ro c e s s  in  t h e  c o n s i s t o r i a l  c o u r t s ,  and 
in c lu d e d  a l e n g th y  s t e p - b y - s t e p  example in  very  much g r e a t e r  
d e t a i l  t h a n  t h a t  a t t e m p te d  by Henryson;^ indeed  a s i m i l a r  s t a t e ­
ment had been made by p a r l i a m e n t  as e a r l y  as 1427 in  an a t tem p t  to
2curb th e  p r o t r a c t e d  and expens ive  p ro ced u re  o f  th e  church c o u r t s .
I f  n e i t h e r  o f  t h e s e  accountfrecommended themse lves  to  Innes on 
t h e  grounds t h a t  th e y  r e p r e s e n t e d  i d e a l s  o f  what ought  t o  happen 
r a t h e r  th a n  r e c o r d s  o f  what a c t u a l l y  d id  happen,  then  t h e r e  remained 
a t  l e a s t  one o t h e r  l i t e r a r y  source  to  draw on. The ' S a t i r e  o f  t h e
3Three  E s t a t e s '  by David Lindsay a l s o  c o n ta in ed  an a t t a c k  on th e  
church c o u r t s ,  a l th o u g h  aimed more a t  t h e i r  i n e f f i c i e n c y  and expense 
than  a t  any s u g g e s t io n  o f  b l a t a n t  p a r t i a l i t y ,  and i n  one s e c t i o n  i t  
r e c o r d s  a long l i s t  o f  p r o c e d u r a l  s t e p s  by t h e i r  p ro p e r  L a t in  names.^ 
N e v e r t h e l e s s ,  i f  Innes e x ag g e ra ted  somewhat in  say ing  t h a t  Henryson 's  
poem was th e  ' b e s t  a c c o i m t ' a v a i l a b l e  o f  church c o u r t  and p ro c e d u re ,  
he was p ro b a b ly  r i g h t  to  do so;  a l i t t l e  g e n t l e  c h i d in g  o f  h i s  
d i s t i n g u i s h e d  c o l l e a g u e s  was n o t  out  o f  p l a c e  when so many of them 
must have been lamentab ly  i g n o ra n t  o f  one o f  th e  most im por tan t  
f a c t o r s  in  t h e  development o f  t h e i r  own l e g a l  system.
1. SES, i i ,  p . 124-5.
2. APS, i i ,  p . 14.
3. The Works o f  S i r  David Lindsay  of  t h e  Mount 1490-1555, ed,
D. Hamer (STS, 1930-36),  i i .  For L in d sa y 's  b i o g r a p h i c a l
d e t a i l s  c£. DNB, x i , p p . 1168-74.
4. L indsay,  Works, i i ,  p . 289. Cf. below, p . 288.
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I n n e s ' s  own work was co n f in e d  to  a g e n e r a l  i n t r o d u c t i o n  
t o  th e  s u b j e c t  o f  t h e  church c o u r t s  t o g e t h e r  w i th  a c a r e f u l  
s e l e c t i o n  o f  m a t e r i a l  r e l a t i n g  t o  one p a r t i c u l a r ,  and n o t  ve ry  
r e p r e s e n t a t i v e ,  a s p e c t  o f  c o u r t  b u s i n e s s .  He was, however,  
s u f f i c i e n t l y  w e l l  a c q u a in te d  w i th  t h e  s u b j e c t  as  a whole to  
a p p r e c i a t e  t h e  r o l e  o f  t h e  c o u r t s  in  th e  a d m i n i s t r a t i o n  of  j u s t i c e .  
'You need n o t  be s u r p r i s e d ' ,  he t o l d  h i s  aud ience ,  ' t h a t  t h e  b u s i n e s s  
o f  t h e  O f f i c i a l s '  Cour ts  o f  Glasgow, S t  Andrews, Edinburgh,  was 
l a r g e r  and o f  more im por tance  than  th e  b u s in e s s  t r a n s a c t e d  in  a l l  
t h e  S h e r i f f  C o u r t s ,  where t h e r e  were,  you know, no law yers ,  and 
g r e a t e r  a l s o  than  th e  K ing 's  Counci l  o r  t h e  J u d i c i a l  Committee o f  
P a r l i a m e n t ,  w i th  i t s  o c c a s i o n a l  s i t t i n g s ,  cou ld  eve r  have t r a n s ­
a c t e d ' . ^  While t h i s  judgement has been g e n e r a l l y  a c c e p te d  by more
r e c e n t  w r i t e r s ,  work on th e  s u b j e c t  has  te nded  t o  t a k e  t h e  form
2e i t h e r  o f  a g e n e ra l  i n t r o d u c t i o n  o r  o f  a d e t a i l e d  t r e a tm e n t  o f  a
3p a r t i c u l a r  a s p e c t  o f  c o u r t  b u s i n e s s .  The s u b j e c t  th u s  remains  
t a n t a l i s i n g l y  vague:  on th e  one hand we have I n n e s ' s  a s s e r t i o n
t h a t  t h e  e c c l e s i a s t i c a l  c o u r t s  were,  as l a t e  as th e  s i x t e e n t h  c e n t u ry ,  
t h e  b u s i e s t  in  t h e  land ;  on t h e  o t h e r ,  we f i n d  t h a t  f o r  much o f  our  
i n fo rm a t io n  on t h e s e  c o u r t s  we must tu r n  to  t h e  works o f  mediaeva l
1. Innes ,  A n t i q u i t i e s , p . 239.
2. E.g .  P.P .  Walton, 'The Cour ts  of  th e  O f f i c i a l s  and th e  
Commissary C o u r t s ,  1512-1830 ' ,  Sources o f  S co ts  Law, p p . 133-43; 
G. Donaldson,  'The Church C o u r t s ' ,  S c o t t i s h  Legal H i s t o r y ,
p p . 363-7.
3. E.g.  A.E. Anton,  'Mediaeval  S c o t t i s h  Execu to rs  and th e  Cour ts  
S p i r i t u a l ' ,  J u r i d i c a l  Review, I x v i i  (1955) ,  p p . 129-54.
p o e t r y .  The r e s o l u t i o n  o f  t h i s  a p p a re n t  anomaly has  been t h e  
g u id in g  p r i n c i p l e  o f  t h i s  t h e s i s .  The r e c o rd s  a r e  t h e r e  to  be 
c o n s u l t e d  and a l though  they  a re  l i m i t e d  both  in  t ime ( to  a p e r i o d  
of  l i t t l e  more th a n  f o r t y  y e a r s )  and g e o g r a p h i c a l l y  (a lm os t  
e x c l u s i v e l y  to  t h e  d io c e se  o f  St Andrews), i t  remains  f o r  us to  
d i s c o v e r  what t h e y  can add t o  our  knowledge of  e c c l e s i a s t i c a l  
j u r i s d i c t i o n  in  t h e  s i x t e e n t h  c e n t u ry .
Before t u r n i n g  to  t h e  r e c o r d s  the m se lves ,  however,  we 
should  c o n s id e r  t h e  development of  t h e  c o u r t s  which produced  them.
I t  i s  c l e a r  from I n n e s ' s d e s c r i p t i o n  o f  the  amount o f  b u s in e s s  
conducted by t h e  church c o u r t s  t h a t  t h e  system which the y  r e p ­
r e s e n t e d  was bo th  h ig h l y  developed  and w id e - sp read .  More r e c e n t  
r e s e a r c h  has confirmed  t h e  e x t e n t  a t  l e a s t  o f  th e  e c c l e s i a s t i c a l  
j u r i s d i c t i o n :  i t  i s  s o b e r in g  t o  r e a l i s e ,  f o r  example,  t h a t  d u r ing
t h e  1540s some 150 o f f i c i a l s  and commissar ies  e x e r c i s e d  j u d i c i a l  
f u n c t i o n s  in  t h e  church  c o u r t s  o f  S c o t l a n d .^  The o r i g i n s  o f  so 
g r e a t  an i n s t i t u t i o n  a r e  t h e r e f o r e  a p r im ary  concern.  Not l e s s  
im por tan t  i s  to  dec ide  j u s t  what were t h e  r e l a t i v e  r e s p o n s i b i l i t i e s  
o f  a l l  t h e s e  d i f f e r e n t  j u d i c i a l  o f f i c e r s .  There were o f f i c i a l s ,  
o f f i c i a l s  g e n e ra l  and o f f i c i a l s  p r i n c i p a l ,  commissar ies  g e n e ra l  and 
s p e c i a l ,  commissar ies  o f  ' t h e  g r e a t e r  e x c e s s e s '  and commissaries  w i th  
t e r r i t o r i a l  t i t l e s ;  in  a d d i t i o n ,  j u d i c i a l  f u n c t i o n s  were e x e r c i s e d  
by v i c a r s  g e n e r a l ,  by a rchdeacons  and by r u r a l  deans ,  w h i le  t h e  
b ishop  h im s e l f  o f t e n  p r e s i d e d  in  c o u r t .  The p i c t u r e  i s  f u r t h e r  
com pl ica ted  by th e  a c t i v i t i e s  o f  ju dges  d e l e g a t e  and s u b -d e l e g a t e
1. Cf. Watt ,  F a s t i , passim.
a c t i n g  by v i r t u e  o f  commissions from th e  Holy See.  Each 
i n d i v i d u a l  s t r a n d  must be d i s e n t a n g l e d  b e fo re  we can d i s t i n g u i s h  
t h e  p a r t i c u l a r  f i e l d  o f  t h e  o f f i c i a l s '  j u r i s d i c t i o n  which forms th e  
focus  o f  our  i n q u i r y .
Given t h i s  background t o  t h e  o f f i c i a l s '  j u r i s d i c t i o n  we
should  c o n s id e r  second ly  th e  c o u r t s  over  which they  p r e s i d e d .  The
church c o u r t s  o f  t h e  s i x t e e n t h  c e n tu ry  were w e l l - o r g a n i s e d  and
c o m p a ra t iv e ly  complex a f f a i r s .  They were no t  c r e a t e d  o v e r - n i g h t
but  r a t h e r ,  t h e  ev idence  s u g g e s t s ,  were th e  r e s u l t  o f  a slow e v o l u t io n
from much s im p le r  b e g i n n in g s ,  such as th e  o c c a s i o n a l  g a t h e r in g s  o f
l o c a l  c l e r g y  a t  a c h a p t e r  o f  a c o n s i s t o r y .  The s ou rces  f o r  th e
t h i r t e e n t h  and f o u r t e e n t h  c e n t u r i e s  a r e  ex t remely  meagre,  but  i t  i s
p o s s i b l e  to  fo l low  a c l e a r  l i n e  o f  development to  th e  c o u r t s  o f  the
s i x t e e n t h - c e n t u r y  o f f i c i a l s .  As they  developed  so t h e  c o u r t s
a c q u i r e d  t h e i r  own r u l e s  and customs,  bu t  even in  t h e  l a t e r  c e n t u r i e s
the  sources  have l i t t l e  to  t e l l  us about  t h e i r  a c t u a l  form and
o r g a n i s a t i o n :  to  Henryson th e y  were t h e  ' c u r s i t  c o n s i s t o r i e '  ^ and
2Lindsay wrote o f  t h e i r  ' g r e a t  defame'  , while  even I n n e s ' s  p r a i s e  says 
l i t t l e  about  th e  r e a l i t y  o f  t h e  c o u r t s  as working t r i b u n a l s .  How 
o f t e n  d id  t h e  c o u r t  s i t  du r ing  t h e  week, and a t  what t ime? When was 
i t  in  s e s s i o n ,  and when in  v a c a t io n ?  I n n e s ' s p u b l i s h e d  m a t e r i a l  
c o n t a in s  l i t t l e  o f  va lu e  he re  because  th e  Sen tence Books from which 
he made h i s  s e l e c t i o n  a re  on ly  e r r a t i c a l l y  d a ted ,  and th e  cases  in
1. See below. Appendix 1, p . 338,  141
2. L insay ,  Works, i i ,  p . 291, 1.3080.
which he was i n t e r e s t e d  occu r  a t  random th roughou t  th e  whole f o r t y  
yea rs  o f  the  r e c o r d s .  In t h i s  r e s p e c t  th e  ev idence  o f  t h e  Act 
Books o f  t h e  o f f i c i a l  o f  Lo th ian  and t h e  commissary g en e ra l  o f  
Dunblane^ i s  o f  p a r t i c u l a r  im por tance  and t h e  r e g u l a r  d a i l y  e n t r i e s  
s p read  over  a p e r i o d  o f  some y ea r s  makes i t  p o s s i b l e  t o  o b t a i n  a 
c l e a r  p i c t u r e  bo th  o f  t h e  customs o f  each i n d i v i d u a l  c o u r t  and o f  
t h e  p r a c t i c e s  t h a t  appea r  t o  have been common to  b o th .
The r e a l  c o n s t i t u e n t s  o f  any cou r t  a r e ,  o f  c o u r s e ,  th e  
judge and o t h e r  o f f i c e r s  who run i t .  In th e  case  o f  t h e  e c c l e s i a ­
s t i c a l  c o u r t s  we a re  aga in  c o n f ro n te d  by two p o le s  o f  o p in io n :
Henryson d e s c r ib e d  t h e  ' f r a u d f u l 1 w o l f '  and h i s  c o r r u p t  a s s o c i a t e s ;
Innes emphasised t h e  ' h ig h  c h a r a c t e r '  o b ta in e d  by the  church c o u r t s
2f o r  th e  ' l e a r n i n g  and i m p a r t i a l i t y  o f  t h e i r  d e c i s i o n s ' .  There 
i s  no ev idence  t h a t  w i l l  show us the  h e a r t s  o f  th e  s i x t e e n t h - c e n t u r y  
o f f i c i a l s ,  bu t  by look ing  a t  t h e  c a r e e r s  o f  some o f  t h e  S t  Andrews' 
o f f i c i a l s  i t  i s  p o s s i b l e  t o  l e a r n  a g r e a t  dea l  about th e  type o f  
man who p r e s i d e d  o ve r  t h e  e c c l e s i a s t i c a l  c o u r t s  o f  t h a t  d io c e se  and 
about  t h e i r  many q u a l i f i c a t i o n s .  I t  i s  p o s s i b l e  a l s o  to  shed some 
l i g h t  on th e  r o l e s  o f  o t h e r  o f f i c e r s  in  the  c o u r t s ;  on the  p r o c u r a t o r  
f i s c a l  and on th e  l a r g e  body o f  e x p e r t  and a c t i v e  p r o c u r a t o r s ,  or  
a d v o c a te s ,  who made t h e i r  l i v i n g  p l e a d in g  in  the  c o u r t s  s p i r i t u a l .
The nex t  q u e s t i o n s  to  be asked concern  t h e  types  o f  
b u s i n e s s  conduc ted i n  t h e  o f f i c i a l s '  c o u r t s .  I t  i s  c l e a r  from even a
1. See below, 15-16,  21-23.
2. St  A. O f f i c . , i x .
cu r s o ry  examinat ion  o f  t h e  r e c o r d s  t h a t  the  s en ten c es  o f  matrimony
and ' s t a t u s '  p r i n t e d  by Innes  form on ly  a smal l  p r o p o r t i o n  o f
b u s in e s s  as a whole;  inde ed ,  Innes  h im s e l f  was th e  f i r s t  to
admit  t h a t  t h e  j u r i s d i c t i o n  o f  t h e  church c o u r t s  had ex tended  over
' a g r e a t  p r o p o r t i o n  o f  p u r e l y  c i v i l  q u e s t i o n s ' . ^  More r e c e n t l y
i t  has been dem ons t ra ted  by P r o f e s s o r  Donaldson t h a t ,  i n  terms o f
j u d i c i a l  s e n t e n c e s  a t  l e a s t ,  a l a r g e  p r o p o r t i o n  o f  o f f i c i a l s '
c o u r t  b u s in e s s  had v e ry  l i t t l e  to  do wi th  what might  be imagined
2t o  be t h e  d i r e c t  i n t e r e s t s  o f  th e  church .  A ct ions  concern ing  
t h e  payment o f  t e i n d s  o r  t h e  p o s s e s s i o n  o f  b e n e f i c e s ,  o r  even 
a c t i o n s  o f  a moral  n a t u r e  such as concerned matrimony or s l a n d e r ,  
a r e  few in  comparison t o  t h e  g r e a t  number which concern  debt  o r  
t h e  f u l f i l m e n t  o f  an o b l i g a t i o n .  The p r e c i s e  p a t t e r n s  o f  c o u r t  
b u s i n e s s  c l e a r l y  have much to  t e l l  us about t h e  c o u r t  i t s e l f ,  and 
a l th o u g h  we must t a k e  c a r e  n o t  t o  seek too p r e c i s e  a d i s t i n c t i o n  
between ' c h u rch  b u s i n e s s '  and ' l a y  b u s i n e s s '  we must c o n s id e r  t h e  
e x t e n t  to  which t h i s  marked involvement  in  t h e  a f f a i r s  of  t h e  l a i t y  
a f f e c t e d  t h e  r o l e  o f  t h e  c h u r c h ' s  j u r i s d i c t i o n  in  contemporary 
s o c i e t y .
Narrowing t h e  focus  a l i t t l e  more c l o s e l y  on th e  working 
l i f e  o f  t h e  c o u r t s  t h e r e  i s  much t o  be l e a r n t  about  t h e  p r a c t i c e  and 
p rocedure  by which t h e  v a r io u s  type s  o f  a c t i o n  were c o n t e s t e d .  The 
exam inat ion o f  church c o u r t  p rocedu re  i s  o f  more than  p u r e l y  p e d a n t i c
1. I b i d . , ix .
2. Donaldson,  'Church C o u r t s ' ,  365-6.
o r  a n t i q u a r i a n  i n t e r e s t .  Apart  from any th ing  e l s e  th e  a b i l i t y  
t o  d i s e n t a n g l e  th e  com pl ica ted  and o f t e n  confus ing  system o f  
p ro ced u re  i s  an i n v a l u a b l e  a i d  t o  u s ing  and u n d e r s t a n d i n g  the  
Act Books. More g e n e r a l l y ,  however,  t h e  c o u r t s  r e p r e s e n t e d  one 
o f  t h e  most im p o r tan t  a d m i n i s t r a t i v e  f u n c t i o n s  o f  the  p r e -  
Reformation church and as such r e f l e c t  th e  s t r e n g t h s  and weaknesses 
o f  t h a t  church ,  p a r t i c u l a r l y  in t imes  o f  c r i s i s ;  t h e  a b i l i t y  to  
m a in ta in  a complex j u d i c i a l  system a t  such t imes  may be a s i g ­
n i f i c a n t  i n d i c a t o r  o f  t h e  s t a t e  o f  t h e  machinery o f  th e  church as 
a whole.  A knowledge o f  t h e  a c t u a l  p r o c e d u r a l  p r a c t i c e  o f  th e  
c o u r t s  may a l s o  h e lp  us to  r e s o l v e  th e  apparen t  c o n f l i c t  between 
th e  n i n e t e e n t h  c e n t u r y ' s  a p p r e c i a t i o n  o f  l e g a l  e x c e l l e n c e  and 
contemporary c r i t i c i s m s  o f  de lay  and i n e f f i c i e n c y .  F i n a l l y ,  
a l though  t h e r e  i s  n e i t h e r  th e  space no r  t h e  l e g a l  e x p e r t i s e  to  
fo l low  th e  m a t t e r  t o  i t s  co n c lu s io n  in  t h i s  t h e s i s ,  an u n d e r s tan d in g  
o f  church c o u r t  p r a c t i c e s  may he lp  to  show t h e  way to  a g r e a t e r  
a p p r e c i a t i o n  o f  t h e  r o l e  o f  t h e  e c c l e s i a s t i c a l  lawyers  in  the  
development o f  S co ts  law.
C r i t i c i s m  o f  t h e  de l a y s  in  church cour t  p rocedu re  was o f t e n  
focused  p a r t i c u l a r l y  on t h e  u s e ,  o r  abuse ,  of  a p p e a l s .  Appeals  
w i th i n  t h e  e c c l e s i a s t i c a l  j u r i s d i c t i o n  may be b r o a d ly  d iv i d e d  in t o  
two c a t e g o r i e s :  a p p e a l s  made to  t h e  o f f i c i a l  p r i n c i p a l  o f  S t  Andrews
from e i t h e r  t h e  c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian  o r  from t h e  c o u r t s  
o f  o t h e r  e c c l e s i a s t i c a l  judges  w i th i n  th e  p ro v in ce  o f  S t  Andrews 
(and o c c a s i o n a l l y  from w i t h i n  th e  p rov ince  of  Glasgow),  and a ppea ls
10
made from the  c o u r t  o f  t h e  o f f i c i a l  p r i n c i p a l  to  th e  Holy See.
I t  i s  w ith  th e  former c a t e g o ry  t h a t  we a re  most concerned  s in c e  
t h e  l a t t e r ,  excep t  where t h e r e  i s  a r e c o rd  of  such an appea l  be ing  
d i s a l l o w e d ,  have no p l a c e  in  t h e  o f f i c i a l ' s  c o u r t  r e c o r d s .
Appeals  a re  bo th  a s t r e n g t h  and weakness o f  a j u d i c i a l  system: 
a s t r e n g t h  in  t h a t  t h e y  p ro v id e  r e d r e s s  f o r  i n j u s t i c e s ,  r e a l  or  
imagined ,  s u f f e r e d  i n  a lower c o u r t ,  and a weakness in  t h a t  t h e i r  
abuse can f r u s t r a t e  j u s t i c e  by in t e r m i n a b l e  de lay  and can d im in ish  
t h e  a u t h o r i t y  o f  a judge  whose d e c i s i o n s  a r e  th u s  c a l l e d  i n t o  
q u e s t i o n .  The main tenance  o f  a j u s t  b a lan ce  i s  thus  an im por tan t  
t e s t  o f  th e  h e a l t h  o f  any j u d i c i a l  system.
Of a l l  t h e s e  a s p e c t s  o f  th e  working o f  th e  church c o u r t s  
i t  i s  perhaps  t h e  s o c i a l  s i g n i f i c a n c e  t h a t  w i l l  be o f  g r e a t e s t  
i n t e r e s t  to  h i s t o r i a n s .  The p a r t i c u l a r  a r e a  o f  our s tu d y ,  the  
1540s,  was a p e r i o d  o f  g r e a t  c r i s i s  n o t  o n ly  f o r  S c o t l a n d  as a 
whole bu t  a l s o ,  in  r e t r o s p e c t ,  f o r  t h e  church.  I n d i v i d u a l  even t s  
o f  t h a t  decade,  such as t h e  murder o f  C ard ina l  Beljun in  1546, a re  
pe rhaps  o f  l e s s  s i g n i f i c a n c e  th a n  t h e  f a c t  t h a t  th e  g r e a t  volume o f  
b u s in e s s  r e c o rd e d  in  t h e  Act Book o f  t h e  o f f i c i a l  of  Loth ian  took  
p l a c e  only  tw elve  o r  t h i r t e e n  y ea r s  b e fo re  e p i s c o p a l  j u r i s d i c t i o n  
was a b o l i s h e d  by p a r l i a m e n t .  The d e t a i l e d  r e c o r d  o f  the  Act Books 
c l e a r l y  has much to  t e l l  u s ,  bo th  as reg a rd s  t h e  s t a t e  o f  t h e  church 
i t s e l f  and as r e g a rd s  i t s  r e l a t i o n s  with  s o c i e t y  as a whole,  
r e l a t i o n s  which were s h o r t l y  t o  be thrown in t o  c o n fu s io n .  There 
a re  many q u e s t i o n s  to  be a sked ,  b u t  perhaps  some t o p i c s  s t a n d  o u t  in
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p a r t i c u l a r .  We may c o n s id e r  t h e  r e l a t i o n  o f  t h e  e c c l e s i a s t i c a l  
j u r i s d i c t i o n  t o  th e  c o u r t s  o f  t h e  c i v i l  a u t h o r i t y  - th o s e  c o u r t s  
whose b u s i n e s s ,  a cc o rd ing  to  Cosmo In n e s ,  was so much l e s s  than  t h a t  o f  
t h e  o f f i c i a l s .  We may c o n s i d e r  t h e  r e l a t i o n s h i p  o f  th e  church 
c o u r t s  t o  t h e  o r d i n a r y  p eop le  and whether  o r  no t  p o p u la r  c r i t i c i s m  
o f  th e  c o u r t s  was j u s t i f i e d .  We should  c o n s id e r  th e  means o f  t h e  
c o u r t s  to  e n fo rc e  t h e i r  w i l l  and t h e  a u t h o r i t y  such means may have 
c a r r i e d  w i t h i n  t h e  community. F i n a l l y ,  we should  look b r i e f l y  a t  
t h e  h i s t o r y  o f  t h e  church c o u r t s  du r ing  th e  t r o u b l e d  y ea r s  covered 
by t h e  r e c o r d s .
The s u r v i v i n g  p re -R e fo rm a t io n  church c o u r t  r e c o r d s  a re  
im por tan t  s ou rces  f o r  S c o t t i s h  h i s t o r y ,  bo th  in  t h e  p a r t i c u l a r  
f i e l d  o f  e c c l e s i a s t i c a l  j u r i s d i c t i o n  and in  th e  w ider  f i e l d  o f  
s o c i a l  h i s t o r y .  They o f f e r  many p o t e n t i a l  s u b j e c t s  f o r  f u r t h e r  
s tu d y .  This  t h e s i s  cannot  p r e t e n d  t o  be more th a n  an i n t r o d u c t i o n  
to  th e  s u b j e c t s  o u t l i n e d  above;  i t  i s  hoped to  draw some co n c lu s io n s  
and p o i n t  th e  way toward  o t h e r s .  Above a l l ,  t h i s  t h e s i s  does n o t  
p r e t e n d  to  be th e  l a s t  word on t h e  m a t t e r ;  i t  i s  more o f  a b e g inn ing  
which,  i t  i s  hoped,  w i l l  l e ad  t h e  way to much p r o f i t a b l e  r e n s e a r c h  
in  the  f u t u r e .
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T H E  S O U R C E S
4:
T H E  S O U R C E S
1. THE RECORDS OF THE PRE-REFORMATION CHURCH COURTS
I t  i s  now more than  f o r t y  y e a r s  s in c e  th e  S t a i r  S o c i e ty
p u b l i s h e d  i t s  su rvey  o f  t h e  s o u rc e s  and l i t e r a t u r e  o f  Sco ts  law,^
and as i t  remains  a s t a n d a r d  work of  r e f e r e n c e ,  our  d i s c u s s i o n  o f
th e  church c o u r t  r e c o r d s  may u s e f u l l y  be combined w i th  a r e a p p r a i s a l
o f  th e  i n fo rm a t io n  c o n t a in e d  i n  t h a t  volume on t h e  s u b j e c t  o f  th e
2o f f i c i a l s '  c o u r t s ,  in  t h e  a r t i c l e  c o n t r i b u t e d  by P .P .  Walton.
Walton gave th e  fo l l o w in g  l i s t  as  ' t h e  r e p o r t s  o f  o f f i c i a l s '  c o u r t s ,  
1512-1554 ' :
' ( 1 )  L ib e r  S en te n t ia ru m  O f f i c i a l i s  S. Andree p r i n c i p a l i s ,
1 v o l . , 1541 to  1553.
(2) L ibe r  Actorum O f f i c i a l i s  S. Andree i n f r a  Laudonie,
1 v o l . , 1546 to  1548.
(3) L ibe r  S en te n t ia ru m  O f f i c i a l i s  S. Andree i n f r a  
Laudoniam, 1 v o l . ,  1513 to  1551, w i th  a fragment 
da t e d  1522 to  1544.
(4) L iber  Actorum O f f i c i a l i s  S. Andree i n f r a  Laudoniam,
1 v o l . ,  1551 to  1553. The f r o n t  page i s  m is s in g ,  
and t h e  book i s  d i f f i c u l t  to  r e a d .  The back ing  says  
i n f r a  Laudoniam, bu t  t h e r e  may be doubt  as to  t h i s .
I t  i s  n o t  mentioned by Cosmo Innes .
(5) C o n s t i t u t i o n e s  P rocura to rum in Cur ia  C o n s i s t o r i a l i
S. Andree,  1 v o l . , 1564 to  1566' .
1. Sources o f  Sco ts  Law.
2. Walton,  ' O f f i c i a l s '  and Commissary C o u r t s ' ,  p p . 133-53.
3. I b i d . , p . 135.
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This  l i s t  r e q u i r e s  some a d ju s tm en t .  In t h e  f i r s t  p l a c e ,  
t h e  fragment mentioned in  i tem t h r e e  c o n s i s t s  in  f a c t  o f  two 
f ragm en ts ;  one,  ta ken  from th e  p r i n c i p a l ' s  Sen te nce  Book, d a te s  
from 1541 to  1544 w hi le  th e  o t h e r ,  taken  from t h e  Loth ian  Sen tence 
Book, d a t e s  from 1513 to  1522. Secondly,  i t  soon becomes c l e a r  
t h a t  W al ton ' s  l i s t  fo l l o w s  t h a t  o f  an e a r l i e r  s c h o l a r ,  Matthew 
L i v in g s to n e ,  who produced a gu ide  to  S c o t t i s h  r e c o rd s  i n  1905.^ 
L iv in g s to n e  was r e s p o n s i b l e  f o r  two m i s t a k e s .  The f i r s t  was t h a t  
t h e  volume l i s t e d  by Walton as i t em f i v e  does no t  r e f e r  to  th e  p r e -  
Reformation church c o u r t s  a t  a l l ,  b u t  to  th e  re formed c o u r t s  in 
S t  Andrews. Secondly ,  L iv in g s to n e  omi ts  a number o f  o t h e r  s i g n i f i ­
can t  p re -R e fo rm a t ion  c o u r t  r e c o r d s .  Two o f  t h e s e  volumes r e l a t e  
t o  t h e  c o u r t  o f  th e  commissary g e n e ra l  o f  Dunblane,  one t o  the  
commissar io t  of  S t i r l i n g  and one to  th e  commissar io t  o f  th e  chapel  
ro y a l  a t  S t i r l i n g .  Confused,  no doubt ,  by t h e  t i t l e  ' com m issa ry ' ,  
L iv in g s to n e  a s s ig n e d  t h e s e  r e c o r d s  to  th e  reformed commissar io t
9c o u r t s ; "  a l though  t h i s  s u r p r i s i n g  co n c lu s io n  fo l lowed  hard  on 
L i v i n g s t o n e ' s  own comments on t h e  e s t a b l i s h m e n t  o f  t h e  reformed
3c o u r t s  in  1563, t h i s  m is take  was r e p e a t e d  by Walton.
Each of  t h e s e  s u r v i v i n g  r e c o r d s  w i l l  now be c o n s id e re d  in  
t u r n .  The o rd e r  fo l low ed  i s  t h a t  in  which t h e  volumes a re  c a t a ­
logued in  R e g i s t e r  House i n  Edinburgh ,  w i th  the  s i n g l e  e x c e p t io n  o f  
i tem two on W al ton ' s  l i s t ,  which i s  i n c o r r e c t l y  c a t a lo g u e d .^
1. M. L iv in g s to n e ,  A Guide t o  t h e  P u b l i c  Records o f  S co t l an d  
(Edinburgh,  1905).
2. I b i d . , p p . 116,128.
3. I b i d . , p .107.
4. See below, p . 2 In.
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( i )  The Act Book of t h e  Commissary Court  o f  t h e  Bishop 
o f  Dunblane,  1551 to 1555 (SRO, CH5/1/1,  CH 5/1 /2 ) .
This  r e c o r d  i s  now bound in  two volumes a l th o u g h  o r i g i n a l l y
i t  was a s i n g l e  volume o f  dimensions  s i m i l a r  t o  th o s e  o f  t h e  f i r s t
Lo th ian  Act Book ( h e r e a f t e r  r e f e r r e d  t o  as 'Ac ta  1 ' ) .  Measuring
s i x t e e n  inches  by s i x  i n c h e s ,  t h e  f o l i o s  a r e  numbered c o n t in u o u s ly
from one to  217 in  the  f i r s t  volume and from 218 to  429 in  th e
second;  t h e  whole r e c o r d  w i l l  be r e f e r r e d  to  as th e  'Dunblane A c t a ' . ^
This  source  has  been s u r p r i s i n g l y  n e g l e c t e d ,  a l th o u g h  L i v i n g s t o n e ' s
m is t a k e  was p a r t l y  c o r r e c t e d  by h i s  s u c c e s s o r  in  t h a t  f i e l d ,
J.M. Thomson, who r e f e r r e d  to  i t  b r i e f l y  as an 'Act  Book o f  t h e
2O f f i c i a l  o f  Dunblane ' .  Such d i s r e g a r d  g ives  a f a l s e  im pres s ion  
o f  t h e  impor tance  o f  th e  Dunblane Acta,  a l th o u g h  t h e r e  does e x i s t  
an unpub l i shed  a p p r e c i a t i o n  o f  t h e  volume, p r e p a re d  f o r  the  use 
o f  th e  S c o t t i s h  Record O f f i c e ,  which does i t  more j u s t i c e  by p ro­
v id i n g  a good d e s c r i p t i v e  i n t r o d u c t i o n  and by emphasi s ing  i t s  
p o t e n t i a l  v a lu e  as a sou rce  f o r  s o c i a l  h i s t o r y .
The Dunblane Acta p r e s e n t s  a very  n e a t  app ea ran ce ,  much 
s u p e r i o r  t o  t h e  comparable Loth ian  Acta 1, and appea rs  t o  have been 
w r i t t e n  l a r g e l y  in  j u s t  one hand - p robab ly  t h a t  o f  Will iam 
Blackwood,^ I t  c o n s i s t s  o f  d a i l y  e n t r i e s  each o f  which i s  headed 
by a n o te  o f  t h e  d a te  and o f  t h e  i d e n t i t y  o f  t h e  p r e s i d i n g  judge .
1. No d i s t i n c t i o n  w i l l  be made in  r e f e r e n c e s  between th e  two volumes.  i
For ease  o f  c o n s u l t a t i o n  i t  should  be remembered t h a t  f o l i o s  1-217 .]
a r e  bound as CH5/1/1 and f o l i o s  218-429 as CH5/1/2.  |
2. J.M. Thomson, The P u b l i c  Records of  S co t l and  (Glasgow, 1922),  p . 114. |
3. SRO, O f f i c e  F i l e  no.  H/69. 1
4. C f . below, p . 129. This  i s  a l s o  t h e  co n c lu s io n  o f  t h e  a u th o r  4
o f  f i l e  H/69.  1
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The i n d i v i d u a l  e n t r i e s  r e c o r d  e i t h e r  j u d i c i a l  a c t s  such as a c t s  
o f  m o n i t io n ,^  which beg in  wi th  t h e  words ' quo d ie  
or  th e  s u c c e s s iv e  d i e t s  o f  a c t i o n s  then in  p r o g r e s s .  In th e
l a t t e r  case  th e  e n t r i e s  a re  i n t r o d u c e d  by ' quo d ie  . . . ’ when the  
a c t i o n  i s  f i r s t  i n i t i a t e d  and t h e n  s u b se q u e n t ly  by t h e  words * in  
causa  . . . ' . I t  has  n o t  been p o s s i b l e  to  examine th e s e  r e c o r d s  in 
as g r e a t  d e t a i l  as th e  S t  Andrews c o u r t  books b u t  th e y  have 
y i e l d e d  v a l u a b l e  com para t ive  m a t e r i a l  f o r  the  Lo th ian  Acta.  The 
Dunblanee Acta o f f e r  enormous scope f o r  f u r t h e r  s tudy  and i t  i s  
hoped t h a t  th e  r e l a t i v e  n e a t n e s s  and th e  ease  o f  l e g i b i l i t y  o f  i t s  
pages  w i l l  encourage such s tu d y  in  th e  f u t u r e .
( i i )  The Sen te nce  Book o f  t h e  O f f i c i a l  P r i n c i p a l  o f  St  Andrews, 
1541 t o  1553 (SRO, C H 5 /2 /1 ) .
This  volume measures e l even  and t h r e e - q u a r t e r  in c h e s  by
e i g h t  inches  and c o n s i s t s  o f  285 f o l i o s .  I t  commences wi th  an
2e l a b o r a t e  preamble  on 10 October 1541 and conc ludes  w i th  t h e  l a s t  
sen ten c e  da ted  23 September 1553. I t  c o n t a i n s ,  as  t h e  name s u g g e s t s ,  
on ly  t h e  sen tenc es  p a s s e d  by th e  o f f i c i a l  p r i n c i p a l  on a c t i o n s  r a i s e d  
a t  f i r s t  i n s t a n c e  in  h i s  c o u r t  and on appea ls  r e c e i v e d  from th e  
d iocesan  c o u r t s  of  t h e  p ro v in c e  o f  St Andrews. Th is  was one of  th e  
main s ou rces  f o r  t h e  m a t r im on ia l  s e n te n c e s  s e l e c t e d  and p u b l i s h e d  by 
Cosmo In n e s .^  More r e c e n t l y  an a n a l y s i s  of  t h e  c o n t e n t s  o f  th e
1. C£. below, p p . 180-7.
2. Fo. 3r .
3. Cf_. below, pp.  241-54.
4. St  A. Q f f i c . , 81-114,  141-52. Innes  p r i n t e d  a t o t a l  o f  
f i f t y - e i g h t  s e n te n c e s  from t h i s  volume.
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uC-rc^ volume, u s in g  b a t c h e s  o f  a hundred  s en ten c es
from th e  b eg in n in g  and th e  end,  was c a r r i e d  out  by P r o f e s s o r  
Dona ldson. ^
The Sen te nce  Book i s ,  on th e  whole,  n e a t l y  w r i t t e n  i n  a
smal l  c o n t r a c t e d  hand a l th o u g h  d i f f e r e n t  hands a re  c l e a r l y  d i s -
2c e r n i b l e ,  e s p e c i a l l y  in  th e  l a t e r  f o l i o s .  Sen tences  were 
g e n e r a l l y  r eco rd ed  one to  a page a l though  th e s e  cou ld  be two o r  
t h r e e  to  a page i f  th e  m a t t e r  was b r i e f  and th e  hand s m a l l ;  a l t o ­
g e t h e r  5 76 s e n t e n c e s  a re  r e c o rd e d .  Each e n t r y  beg in s  with  a formal 
preamble g iv in g  th e  name and q u a l i f i c a t i o n s  of  th e  judge ;  t h i s  i s  
fo l lowed  by the  names o f  t h e  p a r t i e s  to  the  a c t i o n  and,  o c c a s i o n a l l y ,  
by th e  m a t t e r  o f  t h e  a c t i o n  i t s e l f  a l though  t h i s  i s  more u s u a l l y  
r e f e r r e d  t o  simply  as th e  ’ causa* .  A f u r t h e r  s e c t i o n  o f  formula 
then  fo l l o w s ,  r e l a t i n g  t h a t  th e  judge  has given due a t t e n t i o n  to  
l e a r n e d  advice  and to  th e  ev idence  and w i tn e s s e s  t h a t  have been 
produced ,  and th e n  t h e  s e n ten c e  i s  r eco rd ed .  In few cases  does 
th e  e n t r y  r e c o rd  more than  th e  b a r e  d e t a i l s  o f  t h e  sen ten c e  ( f o r  
example,  t h a t  A must pay B a c e r t a i n  sum o f  money); n e i t h e r  ev idence  
o r  r ea sons  a re  d e t a i l e d  and we a re  f r e q u e n t l y  l e f t  i n  ignorance  even 
o f  th e  o r i g i n a l  cause o f  t h e  a c t i o n .  Mat r imonia l  d i s p u t e s ,  as i s  
shown in  I n n e s ' s  s e l e c t i o n ,  a re  among th e  most e x p l i c i t ,  s t a t i n g  
th e  purpose  o f  th e  a c t i o n  and th e  reasons  f o r  t h e  j u d g e ' s  f i n a l  
d e c i s i o n , ^
1. Donaldson, 'Church C o u r t s ’ , p p . 365-6.
2. E.g.  fo s .  249-50.  An i l l u s t r a t i o n  o f  th e  Sentence  Book may be 
found in  St A. Q f f i c . between p p . 86 and 87.
3. The m a t t e r  under  d i s p u t e  i s  most o f t e n  s p e c i f i e d  in  a c t i o n s  f o r  
t i e n d s  o r  in  im p o r tan t  e x e c u t r y  cases  ( e . g .  f o .6 9 v ) .
4. Cf. below, pp. 134-40.
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( i i i )  Fragment o f  t h e  Sentence  Book of t h e  O f f i c i a l  P r i n c i p a l , 
1541 to  1544 (SRO, C H 5/2 /2 ) .
The terra ' f r a g m e n t '  h e re  i s  perhaps  m i s l e a d in g .  This
i tem i s  in no sense  a f ragm e n ta ry  p i e c e  s u r v iv in g  from a l a r g e r
volume, bu t  i s  in  f a c t  a s e r i e s  o f  copy e x t r a c t s  s e l e c t e d  from th e
pages  o f  th e  p r i n c i p a l ' s  Sentence  Book over  a p e r i o d  o f  about  t h r e e
y e a r s .  When L iv in g s to n e  d e s c r i b e d  i t  as a fragment d a t in g  from
1522 to  1544^ he c l e a r l y  d id  n o t  r e a l i s e  t h a t  t h e r e  were in  f a c t  two
fragments  r e l a t i n g  to  two d i f f e r e n t  Sentence  Books. The f o l i o s  o f
2b o th ,  however, remain numbered co n s e c u t iv e ly .  The p r e c i s e  s i g n i ­
f i c a n c e  o f  th e  f ragment ,  which c o n s i s t s  o f  s i x  loose  s h e e t s  fo ld ed  
i n  t h e  middle t o  form tw elve  s i d e s  measuring about e i g h t  by twelve  
and a q u a r t e r  i n c h e s ,  i s  n o t  immedia te ly  obvious .  I t  r e c o rd s  some 
t h i r t y - t w o  s e n t e n c e s ,  a l l  o f  which a re  to  be found i n  t h e  p r i n c i p a l ' s  
Sen tence  Book; th e  f i r s t  d a t e s  from 22 October  1541 and th e  l a s t  
d a t e s  from between 28 May and 8 June 1544. The co p ie s  a re  word f o r  
word,  w i th  t h e  ex c e p t io n  o f  seven which a re  g iven  on ly  in  a b s t r a c t
3and in  th e  v e r n a c u l a r .  There seems to  be no p a t t e r n  in the  
s e l e c t i o n  except  t h a t  t h e  cho ice  covers  almost  every  type o f  s en te n c e  
to  be found in  th e  p r i n c i p a l ' s  Sentence  Book - matrimony,  t e i n d s ,  
e x e c u t ry ,  c o n t r a c t ,  t h e  c o n f i rm a t i o n  o f  ex ec u to r s  and t h e  annulment 
o f  t a c k s ,  appea ls  upheld  and a ppea ls  r e j e c t e d ,  a ppea ls  from 
s u f f r a g a n s  and appea ls  to  Rome. This  su g g es t s  two p o s s i b l e  e x p l a ­
n a t i o n s  f o r  th e  f ragment:  i t  might  e i t h e r  have been w r i t t e n  as a ty pe
1. L iv in g s to n e ,  Guide, p . 193.
2. Thus th e  f o l i o s  o f  CH5/2.2 a re  numbered 7-12,  and t h e  f o l i o s  o f  
CH5/3/2 ( the  Lo th ian  f ragment)  a r e  numbered 1-6.
3. Fos. l O v - l l r .
o f  e x e r c i s e  by an a s p i r i n g  s c r i b e  o r  compiled as a s imple 
fo rmulary  to  g ive  qu ick  r e f e r e n c e  f o r  c l e r k s  making e n t r i e s  in  
t h e  Sen tence Book in  t h e  f u t u r e .  Although n e i t h e r  t h e o ry  
s a t i s f a c t o r i l y  e x p l a i n s  th e  i n c l u s i o n  o f  the  v e r n a c u l a r  a b s t r a c t s ,  
t h e  second s u g g e s t io n  i s  perhaps  more l i k e l y .
( iv )  The Sentence  Book o f  t h e  O f f i c i a l  o f  L o th ia n ,  1515 to 
1551 (SRO, CH5/3/1) .
The Loth ian  Sen te nce  Book p r e s e n t s  a q u i t e  d i f f e r e n t  
appearance  from t h a t  o f  th e  p r i n c i p a l ’ s Book. I t  i s  a v e ry  much 
l a r g e r  volume measur ing about  e leven  by f i f t e e n  inches  and con­
t a i n i n g  357 f o l i o s ;  i t  covers  th e  p e r i o d  from August 1513 to  some 
t ime a f t e r  t h e  l a s t  da t e d  s e n t e n c e ,  p as sed  on 9 June 1551.^ The
m a j o r i t y  o f  I n n e s ' s  m a t r i # n o n i a l  s en ten c es  were drawn from t h e  
2volume, and an a n a l y s i s  s i m i l a r  to t h a t  c a r r i e d  out  on t h e  p r i n c i p a l ' s  
Sentence  Book was per formed on 200 o f  t h e  s e n te n c e s  by P r o f e s s o r  
Donaldson.^  At some p o i n t  i n  t h e  Sentence Book's h i s t o r y  t h e  o r d e r  
o f  t h e  f o l i o s  has been d i s t u r b e d  and some may even have been l o s t .
A p e n c i l l e d  n o te  on th e  f l y - l e a f  o f  th e  volume, which from t h e  i n i t i a l s  
' C . I . '  we may assume to  be Cosmo Innes ,  su g g es t s  t h a t  th e  p ro p e r  
sequence beg ins  w i th  th e  f o l i o s  16-34,  co n t in u es  with  f o l i o s  1-14 
( t h e r e  be ing  no f o l i o  15) and th e n  resumes a t  f o l i o  35; t h e  t r u e  
o r d e r  may be even more com pl ica ted .  L a t e r  in  t h e  volume th e  o r d e r
1. Fo. 352r.
2. S t  A. Q f f i c . , p p . 3-78,  117-40
3. See above,  p p . 16-17.
19
has aga in  been d i s t u r b e d :  comparison w i th  Acta I ,  where th e
s e n te n c e s  t h a t  o ccu r  between 1546 and 1549 a re  a l l  d a t e d ,  shows 
t h a t  f o l i o s  336 t o  339 i n c l u s i v e  should  in  f a c t  be p l a c e d  between 
f o l i o s  329 and 330.
The e n t r i e s  a re  f o r  t h e  most p a r t  n e a t l y  r eco rded  a l th o u g h  
t h e  q u a l i t y  d e t e r i o r a t e s  s h a r p l y  in  t h e  f i n a l  f o l i o s  where t h e r e  
i s  a l s o  some damage. I t  seems l i k e l y  t h a t  s e n ten c es  were w r i t t e n  
up in  t h e  Sentence  Book b e f o r e  t h e  sen tence  had a c t u a l l y  been 
pas sed .  On one o cca s io n  an e n t r y  was s u b s c r ib e d  ' t h i s  s en tence  
was n o t  p a s sed  on account  o f  th e  agreement (concord ia )  between t h e  
p a r t i e s  b e f o r e  i t  was p ro n o u n c e d ' , ^  and on o t h e r  occas ions  
s e n te n c e s  which appear  in  th e  Sen tence  Book a re  no t  found in  t h e  
d a i l y  r e c o r d  o f  the  Act Book. As many as t h r e e  o r  f o u r  s e n ten c es  
a re  f r e q u e n t l y  r e c o rd e d  on each page ,  and w hi le  th e y  c o n t a in  much 
th e  same m ix tu re  o f  r e c o r d  and formula as  t h e  e n t r i e s  in  t h e  
p r i n c i p a l ' s  Sentence  Book, t h e y  a r e  u s u a l l y  b r i e f e r  and l e s s  
i n f o r m a t iv e .  For t h e  pu rposes  o f  t h i s  s tudy  th e  l a s t  e i g h ty  
f o l i o s  have been s i n g l e d  out  f o r  p a r t i c u l a r  exam ina t ion ;  th e s e  
r e l a t e  to  th e  tw elve  y ea r s  between 1539 and 1551, co r re s p o n d in g  as 
n e a r l y  as p o s s i b l e  to  t h e  p e r i o d  covered  by th e  p r i n c i p a l ' s  Book.
An examinat ion  o f  t h e  s e n te n c e s  passed  between 1520 and 1525 and a t  
o t h e r  p e r io d s  r e v e a l s  no s i g n i f i c a n t  d i f f e r e n c e s  in  e i t h e r  form or  
c o n t e n t .
1. Fo.337r.
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(v) Fragment o f  t h e  S en tence  Book o f  t h e  O f f i c i a l  o f  L o t h i a n , 
1513 t o  1522 (SRO, CH5/3/2) .
This  f ragm en t ,  o r  copy e x t r a c t ,  from t h e  Loth ian  Sentence  
Book compares c l o s e l y  w i th  th e  o t h e r  fragment a l r e a d y  co n s id e re d  and 
would presumably  have s e rv e d  a s i m i l a r  f u n c t i o n .  I t  a l s o  c o n s i s t s  
o f  s i x  lo o s e ,  f o ld e d  s h e e t s  and i t  r e c o r d s  t h i r t y - t w o  s e n t e n c e s ,  a l l  
i n  f u l l .  Again,  a wide range  o f  m a t e r i a l  i s  i n c o r p o r a t e d  and th e  
s e l e c t i o n  i n c lu d e s  s en ten c es  on defam at ion  and m o r t u a r i e s  which a re  
n o t  found in  the  o t h e r  f ragment.  The s e n te n c e s  r e c o rd e d  between 
t h e  t h i r d  e n t r y  on f o l i o  Iv and t h e  f o u r t h  on f o l i o  3r  a re  no t  to  
be found in  t h e  Loth ian  Sentence  Book w hile  o t h e r s  a re  in  a d i f f e r e n t  
o r d e r .  C l e a r l y  some s e n te n c e s  have been l o s t  from t h e  Loth ian  Book, 
and a l t o g e t h e r  t h e  fragment r e c o r d s  t h i r t e e n  s en ten c es  which would 
n o t  o th e rw is e  have been p r e s e r v e d .
(v i)  The Act Book o f  th e  O f f i c i a l  o f  L o th ian ,  1546 to 1549,
(SRO, C H 5/2 /3 ) . !
Acta I appea rs  ve ry  much as th e  Dunblane Acta must have 
looked b e f o r e  be ing  bound i n  two volumes: i t  measures s i x t e e n  by
f i v e  and a h a l f  inc hes  and c o n s i s t s  o f  517 f o l i o s  cover ing  the  p e r i o d  
between 11 October  1546 and 21 February  1548/9.  The w r i t i n g  i s  l e s s  
n e a t  th an  t h a t  o f  t h e  Dunblane A cta ,  more c l o s e l y  compressed and w i th  
l e s s  space between e n t r i e s ;  t h e r e  a r e  a number o f  v a r i a t i o n s  o f
1. As t h e  r e f e r e n c e  number i n d i c a t e s ,  t h i s  Act Book i s  i n c o r r e c t l y  
ca t a lo g u e d  in  R e g i s t e r  House as an Act Book o f  th e  o f f i c i a l  
p r i n c i p a l .
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hands a l though  i t  remains  c o n s t a n t  f o r  much o f  th e  f i r s t  h a l f  o f  
th e  volume. As in the  Dunblane r e c o r d  th e  e n t r i e s  were made on 
a d a i l y  b a s i s ,  p receded  by a n o t e  o f  th e  d a t e  and t h e  name o f  t h e  
judge  or  judges  p r e s i d i n g .  There a r e  a g r e a t e r  number o f  ' i n  
causa  . . . '  e n t r i e s  ( t h a t  i s  t o  say ,  e n t r i e s  r e c o r d i n g  a s t a g e  i n  
a c o n t e s t e d  a c t i o n )  t h a t  in  t h e  Dunblane A cta ,  w h i le  a number o f  th e  
o t h e r  e n t r i e s  have been h e a v i l y  sco red  ou t .
In many ways Acta I i s  t h e  most i n t e r e s t i n g  o f  the
s u r v iv in g  church c o u r t  r e c o r d s .  Cosmo Innes chose s i x  o f  the
lo n g e r  e n t r i e s  f o r  i n c l u s i o n  in  h i s  volume of m a t r im on ia l  s e n t e n c e s , ^
b u t  i t  seems to  have e x c i t e d  some i n t e r e s t  a t  an even e a r l i e r  d a t e ,
and S i r  Wal te r  S c o t t  r e f e r r e d  t o  an i n c i d e n t  d e s c r ib e d  in  one o f
2i t s  e n t r i e s  in  h i s  novel  The Abbo t , p u b l i s h e d  in  1822. I t  was 
l i s t e d  by L iv in g s to n e  on ly  as ' L i b e r  Actorum O f f i c i a l i s  S a n c t i  A n d ree ' ,  
which may account f o r  i t s  m is taken  a t t r i b u t i o n  in  t h e  R e g i s t e r  House 
c a t a lo g u e .  There i s  an element  o f  u n c e r t a i n t y  about  i t s  more r e c e n t  
h i s t o r y  a l s o .  At some t ime  p r i o r  to  1975 th e  volume was m i s l a i d  
w i th i n  R e g i s t e r  House and l i s t e d  as m iss ing .  When t h e  work f o r  
t h i s  p r e s e n t  t h e s i s  was commenced th e  Act Book was no more than  a 
name in  th e  c a t a lo g u e  and so i t  remained u n t i l  Agugust 1977 when i t  
j u s t  as m y s te r i o u s l y  r ea p p e a re d .  The r e d i s c o v e r y  o f  Acta I b rough t  
w i th  i t  some problems s in c e  i t  soon became ap p a re n t  t h a t  in  i t s
1. S t  A. Q f f i c . , 153-60.  P a r t  o f  one of  th e  f o l i o s  of  Acta I 
r ep roduced  i b i d . between p p . 152 and 153.
2. See below, p p . 282-3.
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w eal th  o f  d e t a i l  and t h e  s h e e r  e x t e n t  o f  t h e  m a t e r i a l  i t  was by 
f a r  th e  most v a l u a b l e  o f  th e  St Andrews r e c o r d s .  lYhereas th e  
Sentence  Books may r e c o r d  f o u r  o r  f i v e  sen tenc es  a month t h e  Act 
Book shows the  o f f i c i a l  o f  L o t h i a n ' s  c o u r t  a t  work f i v e  o r  s i x  
days a week, and d e a l i n g  wi th  any th ing  between f i f t e e n  and f i f t y  
i tems o f  b u s in e s s  a day. I t  shows cases  in  p r o g r e s s  a t  every  
s t a g e ;  i t  r e c o r d s  i tems o f  b u s in e s s  t h a t  would neve r  have found 
t h e i r  way i n t o  th e  Sen tence  Book; i t  shows t h e  p a r t i e s  and t h e i r  
p r o c u r a t o r s ,  t h e  ju d g e s ,  macers and c l e r k s  a l l  a c t i v e  in  t h e i r  
i n d i v i d u a l  r o l e s  in  t h e  c o u r t .  While t h i s  i n fo rm a t io n  was more 
tha n  welcome, t h e  t e n  or  tw e lve  thousand  e n t r i e s  c o n ta in e d  in  Acta I 
p r e s e n t e d  a c o n s i d e r a b l e  c h a l l e n g e  f o r  t h i s  t h e s i s .  I t  was 
e v e n t u a l l y  dec ided  t h a t ,  w h i le  t h e  whole volume would be examined,  
p a r t i c u l a r  a t t e n t i o n  would be p a i d  to  t h e  f o l i o s  r e l a t i n g  to  th e  
f i r s t  j u d i c i a l  te rm covered  by th e  book,  a p e r i o d  e x tend ing  from 
11 October  to  24 December 1546, and to  th e  a c t i o n s  commenced du r ing  
t h a t  t ime.  While t h i s  may appea r  somewhat l i m i t e d  i t  may be n o te d  
t h a t  t h i s  p e r i o d  accoun ts  f o r  some 1100 e n t r i e s ,  w h i le  t h e  sub­
sequent  p r o g r e s s  o f  a c t i o n s  then  i n i t i a t e d  accoun ts  f o r  500 more. 
Close examinat ion  o f  o t h e r  p e r i o d s  covered  by Acta I show t h a t  
a l though  th e  number o f  e n t r i e s  d e c l i n e  somewhat^ t h e r e  i s  no g r e a t  
d iv e rg e n ce  from th e  p a t t e r n s  e s t a b l i s h e d  in  the  f i r s t  f o r t y  f o l i o s  
n o r  any reason  why th e y  should  n o t  be c o n s id e re d  a r e p r e s e n t a t i v e  
sample.
1. In th e  p e r i o d  o f  October-December 1547 t h e r e  a re  on ly  467 
e n t r i e s ;  du r ing  October-December 1548 t h e r e  a r e  703.
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( v i i )  Act Book o f  th e  O f f i c i a l  o f  L o th ian ,  1550 to  1555 
(SRO, CH5/3/3) .
'A c ta  I I '  i s  a c o n s i d e r a b ly  s m a l l e r  volume than  Acta I 
and c o n s i s t s  o f  only  308 f o l i o s  measuring  seven and a h a l f  by e i g h t  
and a h a l f  i n c h e s ;  th e  p e r i o d  covered  ex tends  from 6 May 1550 to  
26 J u l y  1553. W a l ton ' s  comments on t h i s  volume in  h i s  l i s t  r e q u i r e  
some c o r r e c t i o n .  F i r s t l y ,  i t  i s  undoubte d ly  a r e c o r d  o f  t h e  Lo th ian  
c o u r t ;  s eco n d ly ,  i t  was men tioned  by Cosmo Innes  a l th o u g h  n o t  by 
name. Comparing i t  to  Acta I Innes  wrote  i n  th e  i n t r o d u c t i o n  to
h i s  volume o f  p r i n t e d  s e n t e n c e s :
'There  i s  a s i m i l a r  volume as to  i t s  c o n t e n t s ,  
s t i l l  more c a r e l e s s l y  w r i t t e n ,  and a g r e a t  
p a r t  o f  which i s  sco red  o r  c a n c e l l e d ,  
p ro b a b ly ,  in  some c a s e s ,  to  mark t h a t  t h e  
m a t t e r  had been e x t r a c t e d ,  and engrossed  in  
t h e  formal  r e c o r d  o f  t h e  c o u r t ;  w h i l s t ,  in  
o t h e r  c a s e s ,  i t  appea rs  t h a t  th e  d ec re e  so 
c a n c e l l e d  had been implemented,  and i t s   ^
r e c o r d i n g  t h e r e b y  r e n d e re d  u n n e c e s s a r y . '
As a d e s c r i p t i o n  t h i s  i s  on ly  p a r t l y  s a t i s f a c t o r y .  Acta I I  i s  4
c e r t a i n l y  c a r e l e s s l y  w r i t t e n ,  o f t e n  t o  the  p o i n t  o f  i l l e g i b i l i t y ,
w h i le  t h e  s c o r in g  out  has  u s u a l l y  been done with a f o r c e  more
a p p r o p r i a t e  to  a c lass room tha n  t o  a c o u r t  ; b u t  a l th o u g h  the  r e c o r d
c o n s i s t s  of  d a i l y  e n t r i e s  l i k e  Acta I t h e  c o n t e n t s  a re  f a r  from
s i m i l a r .  There a re  no r e c o r d s  o f  c o n t e s t e d  a c t i o n s  and th us  no
' i n  causa  e n t r i e s ;  th e  volume c o n s i s t s  almost  e n t i r e l y  o f
r e c o r d s  o f  a c t s  o f  m on i t ion  b u t  even t h e s e ,  as  w i l l  be shown, d i f f e r
1, St A. O f f i c . , x i i .
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from th o s e  in Acta I .  ^ The q u e s t i o n  o f  why two Act Books from 
t h e  same c o u r t  and from a lm os t  e x a c t l y  th e  same d a t e  should  d i f f e r  
so c o n s id e r a b ly  i s  one t h a t  w i l l  be d e a l t  w i th  in  more d e t a i l  
below.^
( v i i i )  Act Book o f  the  Commissary o f  S t i r l i n g ,  1548 to  1552 
(SRO, CH5/4/1) .
The two remain ing  Act Books a re  v e ry  much s l i g h t e r  
r e c o r d s .  The S t i r l i n g  commissary Acta has only  f o r t y - e i g h t  
s u r v iv in g  f o l i o s ,  some o f  which a re  very bad ly  damaged, and which 
measure seven and a h a l f  by e l even  in c h e s .  The f i r s t  r eco rded  
d a t e  i s  6 March 1547/8 and th e  l a s t  4 November 1552. The c o n t e n t s  
re semble  most n e a r l y  t h o s e  o f  Acta I I ,  c o n s i s t i n g  m os t ly  o f  a c t s  o f  
m oni t ion .  The ap p a re n t  o v e r l a p  o f  t h i s  and t h e  succeed ing  volume 
i s  e x p la in e d  by th e  e x i s t e n c e  o f  two s e p a r a t e  e c c l e s i a s t i c a l  
commissary c o u r t s  o p e r a t i v e  in  S t i r l i n g  p r i o r  to  t h e  Reformation ,
3as  w i l l  be more f u l l y  e x p la in e d  below. This  Act Book w i l l  be 
r e f e r r e d  t o  as t h e  S t i r l i n g  Acta.
( ix )  Act Book o f  t h e  Commissary o f  th e  Chapel Royal in  
S t i r l i n g ,  1549 to  1550 (SRO, CH 5/5 /1 ) .
This  r e c o r d  i s  a f ragment  in th e  t r u e  sense  o f  the  word. 
The t h r e e  s u r v iv in g  f o l i o s  were found in  th e  f r o n t  board  o f  the
1. See below, p . 184.
2. See below, p p . 184-5.
3. See below, p p . 74-75.
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b in d in g  o f  th e  S t i r l i n g  commissary Acta ;  th e y  measure about  
e l even  and t h r e e  q u a r t e r  by e i g h t  i n c h e s ,  and d a t e  from 21 J anuary  
1548/9 to  18 August 1550, a l th o u g h  i t  i s  c l e a r l y  n o t  a complete 
r e c o r d  o f  t h a t  p e r i o d .  On such s c a n t  evidence  i t  i s  d i f f i c u l t  
t o  come to  any f i rm  c o n c lu s io n s  e i t h e r  about  th e  r e c o r d  i t s e l f  o r  
about  t h e  c o u r t  in  which i t  was compiled.  From what s u r v i v e s ,  
which in c lu d e s  th e  c o n s t i t u t i o n  o f  p r o c u r a t o r s  and a c o n t e s t e d  
a c t i o n ,  i t  would seem t h a t  th e  Act Book r e l a t e d  more t o  th e  ty pe
o f  volume r e p r e s e n t e d  by th e  Dunblane Acta and t h e  Loth ian  Acta I ,
as  d i s t i n c t  from Acta I I  and t h e  o t h e r  S t i r l i n g  Act Book. I t  w i l l
be r e f e r r e d  to  as  t h e  Chapel Royal Acta.
2. OTHER PRIMARY SOURCES - UNPRINTED
The e x t e n t  o f  t h e  s u r v i v i n g  c o u r t  r e c o r d s  o f  the p re -  
Reformation church in  S c o t l a n d  i s  th us  very  s m a l l ,  e s p e c i a l l y  in  
comparison t o  what i s  found in  England.  However, one r e s u l t  o f  
th e  enormously wide range  o f  church c o u r t  i n t e r e s t s  i s  t h a t  m a t e r i a l  
r e l a t i n g  t o  th e  c o u r t s  and t h e i r  j u r i s d i c t i o n  may be found s c a t t e r e d  
th roughou t  t h e  whole body o f  mediaeva l  S c o t t i s h  r e c o r d s .  To f i n d  
such i tems i s  sometimes a m a t t e r  o f  luc k ,  a l though  more o f t e n  one 
o f  m e thod ica l  s e a r c h i n g ;  to  l i s t  a l l  t h e i r  sou rces  would be  s c a r c e l y  
p o s s i b l e ,  as  i t  would in v o lv e  a lmost  every  major c l a s s i f i c a t i o n  o f  
mediaeval  r e c o r d .  I n s t e a d ,  some a r e a s  o f  p a r t i c u l a r  i n t e r e s t  may 
be no ted .
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Although only  a few church c o u r t  books have s u rv iv e d  
i n t a c t  from t h e  hundreds t h a t  must have e x i s t e d  a t  some t ime or  
a n o t h e r  p r i o r  t o  the  Reformation ,  many sc raps  o f  f ragments  and 
c o p y - e x t r a c t s  o f  such books a r e  t o  be found in  a v a r i e t y  o f  p l a c e s .
A f ragment  o f  a r e g i s t e r  o f  th e  o f f i c i a l  o f  Lo th ian  r e c o r d s  two 
c o n t r a c t s  t h a t  were made pending a sen ten c e  of  d iv o r c e  in  1521 
and a p ro c e s s  of  excommunication o f  1531 a g a i n s t  two p a r t i e s  who 
had f a i l e d  t o  pay t h e  c o s t s  o f  an e a r l i e r  a c t i o n . ^  A copy e x t r a c t  
r e c o r d s  t h r e e  s t a g e s  in  an a c t i o n  f o r  t h e  t r a n s f e r e n c e  o f  a con­
t r a c t  in  August 1531, copied  from t h e  Loth ian  Act Book o f  the  t ime
2and i d e n t i c a l  in  form and language t o  s i m i l a r  e n t r i e s  in Acta I .
Another  f r agm e n t ,  a l s o  o f  1531, r e c o r d s  t h e  r e g i s t r a t i o n  o f  a
3c o n t r a c t  and a s e n ten c e  o f  th e  o f f i c i a l  o f  L o th ian ,  and p r o v id e s  
f u r t h e r  ev idence  o f  t h e  c o n t i n u i t y  o f  th e  s t y l e s  and p r a c t i c e s  to  
be found in  Acta I o r  o t h e r  s u r v i v i n g  c o u r t  books .  In a d d i t i o n  
t h e r e  a re  many i n d i v i d u a l  i t ems  such as c i t a t i o n s ,  d e p o s i t i o n s ,  
m o n i t io n s ,  s en ten c es  and a c t s  o f  a l l  types  s u r v i v i n g  from th e  v a r i o u s  
e c c l e s i a s t i c a l  c o u r t s  o f  S c o t l a n d  which a re  of  va lu e  n o t  on ly  in  
t h a t  they  i l l u s t r a t e  th e  a c t i v i t i e s  o f  c o u r t s  o t h e r  than  in  the  
d io c e s e s  o f  St Andrews and Dunblane,  b u t  a l s o  because  the y  f i l l  in  
many gaps in  p rocedu re  which a re  e i t h e r  n o t  found a t  a l l  in  Acta I 
o r  a r e  r e f e r r e d  to  only  in  p a s s i n g . ^  Most o f  t h i s  m a t e r i a l  occurs
1. SRO, RH2/8/6,  t r a n s c r i p t  o f  an o r i g i n a l  document in  th e  
p o s s e s s io n  o f  Lord Bolton.
2. SRO, F r a s e r  C h a r t e r s ,  GD86/96.
3. SRO, Morton P a p e r s ,  GD150/1746.
4. N e i t h e r  c i t a t i o n s  or  l i b e l s ,  f o r  example,  were ever  r eco rded  
in  any d e t a i l  in  th e  Act Books.
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i n  t h e  many c o l l e c t i o n s  o f  f a m i ly  pape rs  now kep t  a t  R e g i s t e r  
House under  th e  g e n e ra l  c l a s s i f i c a t i o n  *GD', bu t  o t h e r  u s e f u l  
sou rces  a r e  th e  c o l l e c t i o n s  o f  m i s c e l l a n e o u s  church documents 
(under  CH7 and CH8), among t h e  s e p a r a t e  c h a r t e r  c o l l e c t i o n s  (under  
RH6 and RH2) and in  t h e  c o l l e c t i o n s  o f  burgh r e c o r d s  (under B ) .
Apart  from d i r e c t  r e f e r e n c e s  t o  th e  c o u r t s  and c o u r t
p roced u re  t h e r e  a re  many examples o f  c o n t r a c t s  and agreements  which
ac c e p te d  t h e  j u r i s d i c t i o n  o f  one o r  o t h e r  o f  the  church c o u r t s  as
a s a n c t i o n  f o r  f u l f i l m e n t , ^  w h i le  burgh r e c o r d s  c o n ta in  d e t a i l s  o f
t h e  endowment o f  c h a p l a i n c i e s  such as were o f t e n  t h e  s u b j e c t  o f
2l i t i g a t i o n  b e f o r e  t h e  o f f i c i a l s .  Amongst o t h e r  u n p r i n t e d  m a t e r i a l  
n o t a r i e s ' p r o t o c o l  books and s h e r i f f  c o u r t  r e c o r d s  p ro v id e  com­
p a r a t i v e  in f o r m a t io n  f o r  t h e  p r a c t i c e  o f  th e  c i v i l  c o u r t s ,  as w i l l  
t h e  e x t e n s i v e  r e c o r d s  o f  th e  c o u r t  o f  s e s s i o n  when th e y  a re  e v e n t ­
u a l l y  s u b j e c t e d  t o  d e t a i l e d  s tudy .
3. OTHER PRIMARY SOURCES - PRINTED
(i )  E c c l e s i a s t i c a l  M a t e r i a l .
Modern s t u d e n t s  in  t h e  f i e l d  o f  e c c l e s i a s t i c a l  j u r i s d i c t i o n  
have one c o n s i d e r a b l e  advan tage  over  Cosmo Innes  and h i s  contem­
p o r a r i e s  - t h a t  i n  t h e  l a s t  130 y e a r s  an i n f i n i t e l y  g r e a t e r  amount
1. Cf. below, 179-80.
2. Cf. below,  p . 278.
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o f  source  m a t e r i a l  has become a v a i l a b l e  in  p r i n t .  Looking f i r s t  
a t  e c c l e s i a s t i c a l  r e c o r d s  t h e r e  a r e  t h r e e  p u b l i s h e d  works t h a t  a re  
o f  p a r t i c u l a r  impor tance  in  t h i s  f i e l d .
The f i r s t  i s  t h e  work o f  Innes h i m s e l f ,  t h e  volume 
p u b l i s h e d  by th e  Abbo ts fo rd  Club in  1845 and c o n t a i n i n g  a l l  the  
s e n te n c e s  t h a t  Innes  could f i n d  in  th e  two Sentence Books r e l a t i n g  
to  matrimony,  t o g e t h e r  with  a number o f  s en ten c es  i l l u s t r a t i n g  
o t h e r  ty p e s  o f  b u s i n e s s  and a few e x t r a c t s  from Acta I .  I n n e s ' s  
book remains  an i n d i s p e n s a b l e  i n t r o d u c t i o n  to  bo th  t h e  h i s t o r y  and 
th e  r e c o rd s  o f  th e  o f f i c i a l s '  c o u r t s  bu t  as a source  i t  s u f f e r s  from 
a number o f  d e f e c t s .  In t h e  f i r s t  p l a c e  the  s e n te n c e s  a re  p r i n t e d  
in  an e d i t e d  form. Although t h i s  abridgement removes much 
r e p e t i t i v e  fo rmula  which makes t e d i o u s  r e a d in g  th e  om iss ions  a re  
made w i thou t  any i n d i c a t i o n  o f  what has been removed or  where the  
cu t s  have been made. Not on ly  were t h e  l e n g th y  fo rmulas  e x c i se d  
bu t  i n d i v i d u a l  words and p h r a s e s  were sn ipped  out  o f  s en tenc es  in 
a way t h a t  o f t e n  makes t h e  p r i n t e d  t e x t  an u n r e l i a b l e  and c on fus ing  
gu ide  to  the  m a n u sc r ip t .  Secondly ,  t h e  t i t l e  o f  th e  book i t s e l f  
i s  m i s l e a d in g .  Innes  c a l l e d  i t  t h e  'L i b e r  O f f i c i a l i s  S an c t i  
A n d r e e . . .  S en te n t ia ru m  in  Causis  C o n s i s t o r i a l i b u s  que E x t a n t '  b u t  
he was in  f a c t  concerned  almost  e x c l u s i v e l y  wi th  s e n te n c e s  on 
m a t t e r s  r e l a t i n g  t o  matrimony and p e r s o n a l  s t a t u s .  While 170 of  
t h e  210 p r i n t e d  s e n te n c e s  a re  devo ted  to  t h i s  theme, t h e  t r u e  
p r o p o r t i o n  o f  such b u s i n e s s  amongst s en ten c es  as a whole amounts
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to  on ly  f o u r t e e n  p e r  c e n t  in  th e  P r i n c i p a l  Sen tence Book and to  
no more than  s i x  p e r  cen t  in  t h e  Loth ian  Sen tence Book.
\
Some twenty  y ea rs  a f t e r  t h e  appearance  o f  I n n e s ' s  volume
Joseph  Rober tson  p u b l i s h e d  t h e  f i r s t  comprehensive c o l l e c t i o n  o f
church  s t a t u t e s  r e l a t i n g  e x c l u s i v e l y  t o  S co t l an d .  Th is  work,
in d i s p e n s a b l e  f o r  a l l  s t u d e n t s  o f  th e  mediaeval  S c o t t i s h  church ,
c o n t a in s  a l e n g th y  p r e f a c e  o f  o v e r  two hundred pages d e a l in g  w i th
t h e  mediaeval  church in  ge n e ra l  and th e  s u c c e s s iv e  church c o u n c i l s
in  p a r t i c u l a r  and i s  e x h a u s t i v e l y  a n n o t a t e d . ^  I t s  p a r t i c u l a r
i n t e r e s t  f o r  our  s u b j e c t  l i e s  i n  t h o s e  s t a t u t e s  which r e l a t e  d i r e c t l y
to  th e  e c c l e s i a s t i c a l  c o u r t s ,  such as th o s e  passed  in  1549 ' f o r  th e
2re fo rm  o f  p r o c e s s e s  in  the  c o n s i s t o r i a l  c o u r t s ' ,  which i n c lu d e  a
d e t a i l e d  exemplar  o f  t h e  way c e r t a i n  summary p ro ced u res  were to  be 
?conduc ted.  Many o t h e r  s t a t u t e s  p ro v id e  v a l u a b l e  background 
in fo rm a t io n  on th e  a d m i n i s t r a t i o n  o f  t h e  church ,  w hether  on th e  
e a r l y  r u l e s  o f  d i s c i p l i n e ^  or  on t h e  g a t h e r i n g  o f  t e i n d s  and 
m o r t u a r i e s .  The most obvious  d e f e c t  o f  R o b e r t s o n ' s  work i s  t h e  
l a ck  of  a s u i t a b l e  index ,  bu t  t h i s  d e f i c i e n c y  i s  in  p a r t  made up 
by t h e  work o f  David P a t r i c k  who, in  1907, p roduced  an E ng l i sh  
t r a n s l a t i o n  o f  t h e  s t a t u t e s  t o g e t h e r  with  h i s  o\m  l e a r n e d  i n t r o ­
d u c t io n  and a d e t a i l e d  in d e x .^  Al though t h e r e  may sometimes be
1. C o n c i l i a  S c o t i a e :  E c c l e s i a e  S c o t i c a n a e  S t a t u t a  ( SES).
2. SES, i i ,  124. Relevan t  s t a t u t e s  in c lu d e  n o s . 228-36,  284-5,  287.
3. Cf. below, p p .232-3.
4. E.g. SES  ^ i i ,  70.
5. E.g.  i b i d . , i i ,  44-47.
6. P a t r i c k ,  S t a t u t e s .
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occa s ion  to  q u a r r e l  w i th  P a t r i c k ' s  i n t e r p r e t a t i o n  o f  the  o r i g i n a l  
L a t i n , ^  h i s  work remains  a v a l u a b l e  and w o r t h y  a d d i t i o n  to  R o b e r t so n ’ s 
S t a t u t a ,
The t h i r d ,  and perhaps  most i n t e r e s t i n g ,  o f  t h e  t h r e e  
majo r p r i n t e d  sources  f o r  S c o t t i s h  church h i s t o r y  i s  t h e  S t  Andrews 
Form ula re , p u b l i s h e d  by th e  S t a i r  S o c ie ty  in  th e  e a r l y  1940s.
Although i t  i s  to  be r e g r e t t e d  t h a t  th e  war- t ime c o n d i t i o n s  under 
which th e  volumes were produced  p r e v e n te d  th e  i n c l u s i o n  o f  a modern 
index or  a more d e t a i l e d  commentary, t h e  Formulare remains  one of  th e  
most p o t e n t i a l l y  reward ing  mediaeval  sources  in p r i n t .  I t  c o n t a in s  
615 documents c o l l e c t e d  from t h e  p e r i o d  1514-1546 and was compiled 
as a s t y l e - b o o k  p ro b ab ly  by a c l e r i c  named John Lauder who was a r c h ­
deacon o f  T e v i o td a l e  and sometime c l e r k  to t h e  o f f i c i a l  p r i n c i p a l  
2o f  St  Andrews. As may be expec ted  from a s ty l e - b o o k  th e  Formulare 
c o n t a i n s  an enormously wide range  o f  m a t e r i a l ,  from t h e  award o f
3degrees  to  s en ten c es  o f  excommunication,  from th e  appoin tment o f  an 
o f f i c i a l  p r i n c i p a l  t o  th e  e l e c t i o n  o f  an a r c h b i s h o p , ^  r e f l e c t i n g  the  
m u l t i f a r i o u s  i n t e r e s t s  o f  t h e  s i x t e e n t h - c e n t u r y  church .  C o n s id e rab le  
use o f  t h e  Formulare documents has been made in  t h i s  t h e s i s ,  bu t  
i t  i s  wel l  u n de r s tood  t h a t  o n ly  a l i t t l e  o f  t h e  p o t e n t i a l  h a r v e s t  
has so f a r  been g a t h e r e d .
1. C f . below, p . 88, P a t r i c k  a l s o  u n n e c e s s a r i l y  confused  th e  f i r s t  
p a r t  o f  s t a t u t e  n o , 236, which l a i d  down r u l e s  f o r  summary p ro c e d u re ,  
by r e n d e r i n g  b o th  a c t o r  and reus  as ’p a r t y ’ when t h e  i n t e n t i o n
o f  t h e  L a t in  was c l e a r l y  ’p u r s u e r ’ and ' d e f e n d e r '  (SES, i i ,  124-5; 
P a t r i c k ,  S t a t u t e s , 131-2 ) ,  '
2. S t  A, Form. , i ,  p . v i i .  Cf. a l s o  below, p p . 126-9.
3. S t .  A Form., i i ,  309-15,  112-14.
4.  I b i d . ,' i ,  31-32,  332-4.
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In a d d i t i o n  to  t h e s e  t h r e e  major  sources  t h e r e  a r e  some 
im p o r tan t  works o f  r e f e r e n c e .  P r o f e s s o r  D.E.R. W a t t ' s  F a s t i  
E c c l e s i a e  S c o t i c a n a e  Medii Aevi i d e n t i f i e s  a lmos t  3000 o f  t h e  
s e c u l a r  c l e r g y  who h e l d  o f f i c e  i n  t h e  p re -R e fo rm a t io n  church ,  
rang ing  from deans o f  C h r i s t i a n i t y  to  a rch b i sh o p s  o f  S t  Andrews. 
This  source  i s  o f  p a r t i c u l a r  im por tance  bo th  t o  t r a c i n g  t h e  
development o f  e a r l y  e c c l e s i a s t i c a l  j u r i s d i c t i o n s  and t o  t h e  con­
s i d e r a t i o n  o f  t h e  r o l e s  t h e  v a r i o u s  d iocesan  com m issa r ie s .^
A second work by P r o f e s s o r  Watt p r o v id e s  d e t a i l e d  b i o g r a p h i c a l  
m a t e r i a l  on S c o t t i s h  g r a d u a t e s  p r i o r  to  1410 and i s  an i n v a lu a b le
2a i d  in  fo l l o w in g  th e  c a r e e r s  of  t h e  e a r l i e r  e c c l e s i a s t i c a l  ju d g e s .  
O ther  p r i n t e d  s ou rces  which may be b r i e f l y  n o te d  i n c lu d e  th e  S t  
Andrews R e n t a l e , Which p ro v id e s  much u s e f u l  i n c i d e n t a l  in fo rm a t io n  
from St  Andrews in  t h e  1530s and 1540s,  and a comparable volume
3from t h e  d io c ese  o f  Dunkeld,  w h i le  t h e  many c a r t u l a r i e s  and 
r e g i s t e r s  o f  t h e  abbeys and d io c e s e s  o f  S co t l an d  p ro v id e  r i c h  i f  
i n c o n s i s t e n t  source  m a t e r i a l  r e l a t i v e  t o  th e  church c o u r t s  and 
t h e i r  j u r i s d i c t i o n .
( i i )  N o n - E c c l e s i a s t i c a l  M a t e r i a l
Turning a s i d e  from sou rces  which r e l a t e  s p e c i f i c a l l y  to 
th e  church and church a f f a i r s ,  t h e r e  i s  much m a t e r i a l  o f  a more
1. Cf. below, pp.  7 3 -7 8
2. D.E.R. Watt ,  A B io g ra p h ic a l  D ic t io n a ry  o f  S c o t t i s h  Graduates 
to  A.D. 1410 (Oxford,  1977).
3. Ren ta le  Dunkeldense ,  ed. R.K. Hannay (SHS, 1913).
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s e c u l a r  n a t u r e  which has o c c a s i o n a l  r e l e v a n c e  to  our  s u b j e c t .
In p a r t i c u l a r  t h e r e  a re  th e  sources  which r e l a t e  to p r a c t i c e  and 
p rocedu re  in  t h e  c i v i l  c o u r t s  o f  th e  p e r io d .  One co n c lu s io n  t h a t  
emerges from a s tu d y  o f  th e  church c o u r t s  i s  t h a t  t h e  d i v i s i o n  
between e c c l e s i a s t i c a l  law and c i v i l  law was ve ry  much l e s s  
obvious  tha n  might be exp ec ted ,  and nowhere i s  t h i s  more c l e a r l y  
dem onst ra ted  th a n  in  t h e  c a r e e r  o f  S i r  James B a l fo u r  o f  P i t t e n d r e i c h  
whose s u c c e s s iv e  appoin tments  i n c lu d e d  t h o s e  o f  o f f i c i a l  of  L o th ian ,  
c h i e f  commissary o f  t h e  reformed co m m issa r ia t ,  c l e r k  r e g i s t e r  and 
l o r d  p r e s i d e n t  o f  th e  c o u r t  o f  s e s s i o n .  Between 1574 and 1583 
B a l fou r  compiled an e x h a u s t i v e  c o l l e c t i o n  o f  l e g a l  p r e c e p t s  which 
a re  known as B a l f o u r ' s  P r a c t i c k s . The P r a c t i c k s  a r e  an e s s e n t i a l  
gu ide  t o  t h e  p r a c t i c e  o f  law in  t h e  m i d - s i x t e e n t h  c e n t u ry ;  many 
o f  t h e  d e c i s i o n s  he quo tes  da te  from t h e  1530s and 1540s whi le  
some s e c t i o n s  r e l a t e  q u i t e  s p e c i f i c a l l y  to t h e  p re -R e fo rm a t io n  church 
c o u r t s . ^  On oc c a s io n  p r o c u r a t o r s  in  the  church c o u r t s  s t a t e  p o i n t s  
o f  law t h a t  cou ld  be t aken  a lmost  ve rb a t im  from t h e  pages o f  B a l four .  
The c l o s e  r e l a t i o n s h i p  between t h e  c o u r t s  o f  church and s t a t e  means 
t h a t  a l l  contemporary cou r t  r e c o rd s  a re  p o t e n t i a l l y  u s e f u l  sou rces  
o f  in fo r m a t io n ,  bo th  as r e g a r d s  t h a t  r e l a t i o n s h i p  and as r e g a rd s  our  
b e t t e r  u n d e r s t a n d in g  o f  s i x t e e n t h - c e n t u r y  l e g a l  p r a c t i c e s .  Only 
one p r i n t e d  volume d ea l s  s p e c i f i c a l l y  w i th  th e  r e c o r d s  o f  the  c o u r t
3o f  s e s s i o n  fo l lo w in g  i t s  e s t a b l i s h m e n t  in  1532, but  o t h e r  ev idence
1. E.g. i ,  23-30.
2. E.g.  ' q u i a  d e c l a r a t i o  excommunicationis  in  quacumque p a r t e  l i t i s  
r e c i p i e n d a '  (Acta I ,  fo 65v, S i n c l a i r  v.  H enr ison) ;  ' t h e  excep- 
t i o u n  o f  excommunicatioun may be p r o p o n i t  a t  a l l  t i m e s ,  b e f o i r  
o r  e f t e r  l i t i s c o n t e s t a t i o u n ' ( BP, i i ,  294) ,
3. Acta S e s s i o n i s  ( S t a i r ) .
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o f  the  p r a c t i c e  o f  th e  s t a t e  j u d i c a t u r e s  i s  r e a d i l y  a v a i l a b l e .
The Acts  o f  th e  Lords o f  Counci l  i n  C i v i l  Causes r e l a t e s  to  th e
very  end o f  th e  f i f t e e n t h  c e n t u ry  w hi le  a s i m i l a r  volume d e a l in g
with  p u b l i c  a f f a i r s  covers  almost  a l l  o f  the  s i x t e e n t h  c en tu ry
p r i o r  to  th e  ( ^ f o r m a t i o n ; ^  t h e  R e g i s t e r  o f  th e  P r iv y  Council  a l s o
c o n t a i n s  u s e f u l  in f o r m a t io n  f o r  t h e  l a t t e r  h a l f  o f  th e  1540s. As
re g a rd s  o t h e r  c o u r t s  the  p u b l i s h e d  r e c o r d s  o f  th e  c o u r t  o f  Admira l ty
c o n t a in  s t r i k i n g  ev idence  o f  th e  s i m i l a r i t y  o f  i t s  p ro ced u re  to
2t h a t  o f  t h e  church  c o u r t s ,  w hile  C ro f t  D ic k in so n ' s  e d i t i o n  o f  th e  
S h e r i f f  Court  Book o f  F i f e  c o n t a in s  many u s e f u l  o b s e r v a t i o n s  on 
c u r r e n t  l e g a l  p r a c t i c e s  t o g e t h e r  w i th  many n o te s  r e l a t i n g  to  th e  
e c c l e s i a s t i c a l  j u r i s d i c t i o n .
Apart  from l e g a l  r e c o r d s  t h e r e  a re  more g e n e ra l  sou rces  
which f r e q u e n t l y  c o n t a in  much m a t e r i a l  r e l a t i n g  to  t h e  church and 
i t s  c o u r t s .  O u ts tand ing  h e re  i s  t h e  long s e r i e s  o f  volumes p r e ­
p a red  by S i r  Wil l iam F r a s e r  du r ing  th e  l a t t e r  h a l f  o f  th e  n i n e t e e n t h  
ce n tu ry  and which made a v a i l a b l e  in  p r i n t  much o f  the  more im por tan t  
c o l l e c t i o n s  o f  documents then s t i l l  i n  p r i v a t e  hands .  Although 
F r a s e r  made a handsome l i v i n g  ou t  o f  h i s  s c h o l a r s h i p ,  h i s  work i s  
no t  on t h a t  account  to  be d i s r e g a r d e d ,  and indeed  h i s  volumes have
3p ro v id ed  some im por tan t  church c o u r t  ev idence .  These f am i ly
1. Acts o f  th e  Lords o f  Counc il  i n  P u b l ic  A f f a i r s ,  1501-54 [ADCP].
2. Acta A d m i r a l l a t u s .
3. E.g.  th e  documents, r e l a t i n g  t o  th e  e a r l  o f  E g l i n t o n ' s  d iv o rc e  
( F r a s e r ,  E g l in to n ,  163-81) .
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h i s t o r i e s  a r e  a l s o  u s e f u l  s ou rces  o f  i n f o rm a t io n  on th e  s o c i a l  
and p o l i t i c a l  background a g a i n s t  which th e  church c o u r t s  operated,  
m a t e r i a l  which may a l s o  be o b ta in e d  from th e  works of  contemporary 
h i s t o r i a n s .  A volume l i k e  t h e  D iu rna l  o f  Q ccu r ren ts  o f  th e  years  
1513 t o  1575^ can cometimes be i n a c c u r a t e  or  m i s l e a d i n g ,  b u t  i t  
p ro v id e s  a c o l o u r f u l  account  o f  t h e  yea rs  covered by th e  church  
c o u r t  r e c o r d s  and b r i n g s  us a l i t t l e  c l o s e r  t o  t h e  e v e n t f u l  
decades  im media te ly  p r ece d in g  t h e  Reformat ion.
1. A D iurna l  o f  Remarkable Q c cu r ren t s  t h a t  have p a s s e d  w i t h i n  t h e  
c oun t ry  o f  S c o t l a n d ,  s i n c e  th e  dea th  o f  King James th e  Four th  
t i l l  the  y e a r  1575 (Bannatyne and M ai t land  Clubs ,  1833).
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T H E  D E V E L O P M E N T  O F  D E L E G A T E D
E C C L E S I A S T I C A L  J U R I S D I C T I O N
T H E  D E V E L O P M E N T  O F  D E L E G A T E D  
E C C L E S I A S T I C A L  J U R I S D I C T I O N
In t h e  Moral o f  h i s  f a b l e  o f  the  sheep and th e  dog 
Henryson i d e n t i f i e s  t h e  judge - t h e  ' f r a u d f u l l  W o l f f  - as ' and  
S c h i r e f  s t o u t '  ^ and he c o n t in u e s  with  a f i e r c e  a t t a c k  on the  s t a t e  
j u r i s d i c t i o n s .  In th e  f a b l e  i t s e l f ,  however, th e  w o l f  i s  d e s c r ib e d  
as p r e s i d i n g  over  a church c o u r t  and i t  i s  c l e a r ,  a s  Lord H a i l e s  
commented, t h a t  t h e  'whole s a t i r e  o f  the  f a b l e  i s  aimed a t  the  
e c c l e s i a s t i c a l  j u d g e ' . Whatever t h e  reason  f o r  t h i s  change of  
focus i t  c e r t a i n l y  made f o r  d r a m a t ic  convenience;  i f  Henryson had 
i n s t e a d  sought  in  th e  Moral t o  i d e n t i f y  the  w o l f  w i th  a p a r t i c u l a r  
e c c l e s i a s t i c a l  judge he would have been faced  w i th  a p e r p l e x in g  
cho ice  s i n c e  du r ing  th e  middle  ages j u r i s d i c t i o n  in  t h e  church was 
e x e r c i s e d  by th e  w id es t  v a r i e t y  o f  p eop le .  Papal  l e g a t e s  and papa l  
d e l e g a t e s ,  b i s h o p s  and a r c h b i s h o p s ,  o f f i c i a l s  and com missar ies ,  a r c h ­
deacons and r u r a l  deans ,  indeed  a lmos t  any c l e r i c  p o s se s s e d  of  modest 
ed u c a t io n  might  be c a l l e d  upon to  e x e r c i s e  a j u d i c i a l  f u n c t i o n .
The purpose  o f  t h i s  s e c t i o n  w i l l  be to  c o n s id e r  th e  development of  
d e l e g a t i o n  w i t h i n  t h e  c h u r c h ' s  j u r i s d i c t i o n ,  and in  p a r t i c u l a r  to  
c o n s i d e r  th e  way in  which a c e r t a i n  s l i c e  o f  t h i s  j u r i s d i c t i o n
1. See below, Appendix 1, 337, 1.120.
2. Dalrymple,  A ncien t  S c o t t i s h  Poems, 282.
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became the  s p e c i a l  concern  o f  t h e  o f f i c i a l s  and t h e i r  c o u r t s .
Many o f  the  e a r l i e r  developments in  t h i s  p ro c e s s  were foreshadowed,  
o r  a t  l e a s t  p a r a l l e l e d ,  by developments  in  England and t h i s  aspect  
w i l l  be b r i e f l y  d i s c u s s e d ;  we can th e n  t u r n  to  t h e  e a r l y  d eve lop ­
ment o f  d e l e g a t i o n  in  S co t l and  b e f o r e  c o n s id e r i n g  how th e  j u d i c i a l  
h i e r a r c h y  o f  th e  church had come t o  be o r g a n i s e d  by th e  s i x t e e n t h  
c en tu ry .  Three d i s t i n c t  themes p redomina te :  t h e  r o l e  of th e
b ishop  h im s e l f ,  t h e  d e l e g a t i o n  o f  c r im in a l  j u r i s d i c t i o n  and the  
d e l e g a t i o n  of  i n s t a n c e  j u r i s d i c t i o n . ^  F i n a l l y ,  we may say some 
words a l s o  on th e  e x e r c i s e  o f  j u r i s d i c t i o n  by papa l  d e l e g a t e s .
1. DELEGATED JURISDICTION IN ENGLAND
The a d m i n i s t r a t i o n  o f  j u s t i c e  in  a d io c e s e  stemmed
e f f e c t i v e l y  from th e  b i shop  who p o s s e s s e d  ' o r d i n a r y '  j u r i s d i c t i o n
2by v i r t u e  o f  h i s  o f f i c e .  D e s p i t e  e x t e n s i v e  d e l e g a t i o n ,  and d e s p i t e  
t h e  c o n s i d e r a b l e  demands made on th e  a t t e n t i o n  o f  b i shops  and a r c h ­
b ishops  by a d m i n i s t r a t i v e  d u t i e s  and,  ve ry  o f t e n ,  by t h e  s e c u l a r  
a f f a i r s  o f  s t a t e ,  t h e  j u d i c i a l  r o l e  o f  t h e  o r d i n a r y  remained an 
im por tan t  f u n c t i o n  o f  th e  e p i s c o p a t e  and even th e  b u s i e s t  o f  b is hops  
i s  found p e r s o n a l l y  invo lved  in  t h e  e x e r c i s e  of  j u s t i c e .  I t  seems
' I n s t a n c e  j u r i s d i c t i o n '  - t h a t  i s ,  r e l a t i n g  to  a c t i o n s  b rought  
a t  t h e  i n s t a n c e  o f  p r i v a t e  p a r t i e s .  Also known as ' c o n t e s t e d  
c a u s e s ’ , t h i s  a r e a  o f  j u r i s d i c t i o n  co r responds  rough ly  to  th e  
modern idea  of  c i v i l  a c t i o n s .
The ' o r d i n a r y '  and th e  b ishop  were,  f o r  a l l  p r a c t i c a l  p u rp o s e s ,  
synonomous in  t h e  d io c e se  as a whole. Only when th e  m e t r o p o l i t a n  
o f  t h e  p ro v in c e  appeared  on v i s i t a t i o n s  d id  t h e  b i s h o p ' s  r o l e  as 
o r d i n a r y  l a p s e  ( c f . A. Hamilton Thompson, The E ng l i sh  Clergy 
[Oxford,  1947],  57 and n.  4. C£. a l s o ,  Corpus J u r i s  C a n o n i c i ,
ed. A. F r ied b u rg  [L e ip z ig ,  1879-81] ,  i i ,  c o l s .  186-94) .
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t h a t ,  i n  t h e o ry  a t  l e a s t ,  t h e r e  were always some c a t e g o r i e s  o f
c a s e s  t h a t  were u nders tood  to  p e r t a i n  p e r s o n a l l y  to  th e  b ishop .
What such cases  were i n  S c o t l a n d  i s  nowhere s p e c i f i e d  bu t  some
i n d i c a t i o n  o f  t h e i r  e x t e n t  may be found in  E ng l i sh  ev idence .  At
Cante rbury  in th e  f o u r t e e n t h  c e n t u r y ,  f o r  example,  such m a t t e r s
in c lu d ed  ' p e r j u r y  in  rnatr^omial  causes  or in  t h e  c i v i l  c o u r t s
where b loodshed  o r  d i s h e r s i o n  were concerned ,  w i l f u l  murder,
u s u ry ,  s i n s  a g a i n s t  maidens and nuns ,  a s s a u l t s  on c l e r k s  in  h o ly ,
o r  i f  s e r i o u s  damage were done,  i n  minor o r d e r s ,  b r e a c h e s  o f
s a n c t u a r y ,  b r e a c h e s  o f  th e  e p i s c o p a l  pa rks  and w a r r e n s ,  w i l f u l
h in d ra n c e  o f  t h e  b i s h o p ' s  o f f i c e r s  in p u r s u i t  o f  t h e i r  c a l l i n g ,
c o n s p i r a c i e s  and o t h e r  o f f e n c e s  a g a i n s t  th e  r i g h t s  and l i b e r t i e s  o f
th e  s e e ' . ^  At L inco ln  a s i m i l a r  p r a c t i c e  seems t o  have been 
2obse rved ,  and s in c e  one s i x t h  o f  t h e  c a se s  in  t h e  L inco ln  aud ience  
c o u r t  between 1514 and 1520 concern  n o n - r e s i d e n c e ,  i t  would seem
3t h a t  t h i s  too was r e s e r v e d  to  th e  h e a r in g  o f  the  b ishop .  Although 
irf p r a c t i c e  most o f  th e s e  a c t i o n s  could  be s e t t l e d  by s u b o r d i n a t e s ,
4i t  was done on ly  by e x p re s s  commission o f  th e  b i shop .
The c h i e f  o b s t a c l e  to th e  p e r s o n a l  e x e r c i s e  o f  j u r i s d i c t i o n  
by t h e  b i sh o p s  was t h e i r  p r e - o c c u p a t i o n  w i th  o t h e r  a f f a i r s ,  and w h i le  
t h i s  became p a r t i c u l a r l y  obvious  towards th e  end o f  t h e  mediaeval
1. Thompson, E n g l i s h  C l e r g y , p p . 55-56.
2. An Episcopa l  Court  Book f o r  t h e  Diocese of  L inco ln  1514-1520, 
e d . , M. Bowker (L inco ln  Record S o c i e ty ,  1967),  x i v .
3. I b i d . , x i i .
4. Thompson, E ng l i sh  C l e r g y , p . 51; R.M. H aines ,  The A d m in i s t r a t i o n  
o f  t h e  Diocese o f  Worces ter  in  t h e  f i r s t  h a l f  o f  th e  F o u r te e n th  
Century ,  (London, 1965),  p p . 338-40,
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p e r i o d , ^  t h e  s i t u a t i o n  was such as to  have long s in c e  demanded
an e f f e c t i v e  and comprehensive system of d e l e g a t i o n .  This
p ro c e s s  had in  f a c t  begun as ea r ly  as th e  f o u r t h  c en tu ry  in
'Europe when t h e r e  emerged from t h e  b i s h o p ' s  f a m i l i a r  c i r c l e  an
o f f i c e r  known as an ' a r c h d e a c o n '  who, in  some a r e a s  a t  l e a s t ,
soon became th e  c h i e f  a d m i n i s t r a t i v e  o f f i c e r  o f  th e  d io c ese
2th e  ' o c u lu s  e p i s c o p i ' .  As d io c esa n  a d m i n i s t r a t i o n  expanded 
many d i o c e s e s  were d iv i d e d  i n t o  a number o f  a r c h d e a c o n r i e s  which 
came t o  be d i s t i n g u i s h e d  by f i x e d  t e r r i t o r i a l  t i t l e s ,  and w i th  as
3many as n in e  in  some o f  t h e  l a r g e r  c o n t i n e n t a l  d i o c e s e s ,  A 
s i m i l a r  development took p l a c e  in  England where t h e  r e l a t i v e l y  
s m a l l e r  d i o c e s e s  were s u b d iv id e d  i n t o  two or t h r e e  a r c h d e a c o n r i e s  
and where a l s o ,  in  t h e  e a r l i e r  middle  ages ,  th e  archdeacon a c t e d  
as t h e  b i s h o p ' s  p r i n c i p a l  a g e n t . ^  By th e  t w e l f t h  c e n t u ry  the  n e x t  
s t a g e  o f  th e  development seems t o  have been under way, s t i m u l a t e d  
by a marked i n c r e a s e  in  th e  a c t i v i t y  o f  th e  e c c l e s i a s t i c a l  c o u r t s  
and o f  th e  d io c esa n  a d m i n i s t r a t i o n  th roughou t  Europe.^  The o f f i c e  
o f  b i s h o p ' s  o f f i c i a l  i s  found as  e a r l y  as the  middle of  th e  t w e l f t h  
c en tu ry  a t  Norwich,  and a t  many o t h e r  d io c e se s  by the  end o f  th e  
c e n t u r y ,^  c o i n c i d i n g  w i th  what appea rs  to  be th e  development o f  a
1. Cf. i b i d . , p p . 42-46.
2. A. Hamilton Thompson, 'D iocesan  O r g a n i s a t i o n  in  th e  Middle A g e s ' ,  
P roceed ings  o f  t h e  B r i t i s h  Academy, xx ix  (1943),  p . 157.
3. I b i d . , p . 162.
4. C. M o r r i s ,  'The Commissary o f  t h e  Bishop in  th e  Diocese o f  L i n c o l n ' ,  
J o u r n a l  o f  E c c l e s i a s t i c a l  H i s t o r y , x (1959),  p . 51.
5. I b i d . , p . 51.
6. C.R. Cheney, E n g l i s h  B ishops '  Chancer ies  (Manches te r ,  1950)^\20 
and nn. 2, 3.
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j u r i s d i c t i o n  r i v a l l i n g  t h a t  o f  th e  b ishop .  Having f o r  so long
p la y ed  so im p o r tan t  a r o l e  in  th e  d io c e s e ,  e s p e c i a l l y  in  the
e x e r c i s e  o f  j u d i c i a l  f u n c t i o n s ,  th e  archdeacons  appea r  t o  have
themse lves  l a i d  c la im  to  ' o r d i n a r y '  j u r i s d i c t i o n  as p e r t a i n i n g  to
t h e i r  o f f i c e . ^  They began a l s o  to  employ t h e i r  own o f f i c i a l s  who
appea r  in  t h e  d io c e s e  o f  L inco ln  b e fo re  th e  end o f  t h e  t w e l f t h
c e n tu ry  and almost  everywhere e l s e  in  England e a r l y  in  th e  next  
2c e n tu ry .
D es p i te  t h e  i n h e r e n t  d r a m a t ic  p o s s i b i l i t i e s  we have been 
warned o f  ' e x a g g e r a t i n g  th e  im por tance  of  t h e  war o f  b is hops  and
3a r c h d e a c o n s ' .  C e r t a i n l y  any c la im  by an archdeacon to  o r d in a r y  
j u r i s d i c t i o n  a ro se  n o t  ou t  o f  any s p e c i f i c  commission so much as 
from accustomed u s ag e ,  and some r i v a l r y  was i n e v i t a b l e  i f  on ly  
because  in  c a s e s  where i n s t a n c e  j u r i s d i c t i o n  was e n t r u s t e d  to  an 
o f f i c i a l ,  t h e  b ishop  made no p r o v i s i o n  fo r  th e  e x e r c i s e  o f  th e  ^
c r im in a l  j u r i s d i c t i o n  a l s o  p e r t a i n i n g  to  th e  o r d i n a r y .  I t  has been 1
sugges ted  t h a t ,  i n  some a r e a s  a t  l e a s t ,  th e  b i shops  took s t e p s  t o  |
p ro v id e  f o r  t h o s e  a s p e c t s  o f  j u r i s d i c t i o n  which l a y  o u t s i d e  the  
competence o f  th e  o f f i c i a l .  In L inco ln ,  i t  seems,  th e  o f f i c e  o f  
s e q u e s t r a t o r  was expanded from i t s  o r i g i n a l  f u n c t i o n  o f  s e q u e s t r a t i n g
3p r o p e r t y  or  revenue  due to  t h e  b ishop  i n t o  one o f  c o r r e c t i n g  and 1
p u n i s h in g  th e  moral  shor tcom ings  o f  bo th  c l e r g y  and l a i t y  - thus  g
1. M o r r i s ,  'Commissary o f  L i n c o l n ' ,  p p . 51-52
2. Cheney, C h a n c e r i e s , p . 145 and n . 6 .
3. M orr is ,  'Commissary o f  L i n c o l n ' ,  p . 52.
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i n t r o d u c i n g  th e  commissary who has  been d e s c r ib e d  as ' t h e  b i s h o p ' s
v i c a r  i n  each a r c h d e a c o n r y ' . ^  The g r e a t  a r e a  o f  the  d io c e se  of
L incoln  made p a r t i c u l a r  demands on i t s  b ishop  and no doubt
encouraged t h e  autonomy o f  a r c h i d i a c o n a l  j u r i s d i c t i o n ,  bu t  e l sew here
t h i s  p o t e n t i a l  r i v a l r y  seems to  have been s e t t l e d  by more or  l e s s
2amicab le  compromise.  As th e  c la im  of t h e  b ishops  to  th e  o v e r ­
r i d i n g  e x e r c i s e  o f  j u r i s d i c t i o n  w i th i n  t h e i r  d io c e s e s  became 
i n c r e a s i n g l y  s ecu re  th e  d i v i s i o n  between b i s h o p ' s  and a r c h d e a c o n ' s  
j u s t i c e  in  c r im in a l  m a t t e r s  tends  to  d i s a p p e a r ;  a t  L inco ln  th e  
o f f i c e s  o f  a r c h d e a c o n ' s  o f f i c i a l  and b i s h o p ' s  commissary had g e n e r a l l y  
been combined by th e  end o f  t h e  f i f t e e n t h  c e n t u r y ,  and in  many cases  
t h e  d i s t i n c t i o n  between t h e  two can e v e n t u a l l y  have been of  l i t t l e  
im p o r t a n c e . ^
A d i s t i n c t i o n  does remain however, between j u r i s d i c t i o n  
over  c r im in a l  o r  c o r r e c t i o n a l  m a t t e r s  and t h a t  o ve r  i n s t a n c e  b u s i n e s s .  
I t  i s  im poss ib le  to  make a g e n e ra l  r u l e  t h a t  w i l l  apply  to  every  
E n g l i s h  d io c e s e ,  bu t  by th e  s i x t e e n t h  c en tu ry  some g e n e ra l  p a t t e r n s  
had emerged. In one h i s t o r i a n ' s  e s t i m a t i o n ;
1. I b i d . , p . 59. These e p i s c o p a l  c o m m i s s a r i e s / s e q u e s t r a t o r s  a re  
found a l s o  in  t h e  d io c e s e  o f  Norwich and Winches te r  (R. Houlbrooke,  
Church Cour ts  and People d u r ing  t h e  Eng l ish  Reformation ,  1520-70 
[Oxford,  1979] ,  p . 32).
2. B.L. Woodcock, Mediaeval E c c l e s i a s t i c a l  Cour ts  in t h e  Diocese 
o f  Can te rbury  (Oxford,  1952),  p p . 26-29;  D. Owen, 'The Records
o f  th e  B is h o p ' s  O f f i c i a l  a t  E l y ' ,  The Study o f  MediCi/ôd Records 
(Oxford,  1971),  p . 189.
3. M. Bowker, 'Some Archdeacon 's  Court  Books and t h e  Commons' 
S u p p l i c a t i o n  a g a i n s t  t h e  O r d i n a r i e s ' ,  i b i d . , p . 284.
41
' I t  seems re a s o n a b l y  f a i r  to say t h a t  i n  a 
medium-sized  d i o c e s e  a commissary,  who i s  
a l s o  sometimes c a l l e d  a c o r r e c t o r ,  e x e r c i s e d  
c r im in a l  j u r i s d i c t i o n ,  proved a few w i l l s ,  
and hea rd  some c o n t e s t e d  c a u s e s ,  in  " c h a p t e r s "  
which were he ld  a t  f r e q u e n t  i n t e r v a l s  in  
v a r io u s  c e n t r e s . ' 1
The m a j o r i t y  o f  ' c o n t e s t e d  c a u s e s ' ,  o r  i n s t a n c e  b u s i n e s s ,  on t h e
o t h e r  had seem always t o  have been t h e  p a r t i c u l a r  concern  o f  th e
o f f i c i a l .  The exac t  s i g n i f i c a n c e  o f  t h e  r u l i n g  o f  Boniface  V I I I
t h a t  no o f f i c i a l  should  h e a r  m a t t e r s  o f  c o r r e c t i o n  w i thou t  a s p e c i a l
2mandate from t h e  b i shop  i s  d e b a t a b l e ;  c e r t a i n l y  some such s p e c i a l
3mandates a r e  found in c lu d e d  in  o f f i c i a l s '  commissions and i t  may 
be t h a t  t h e  papa l  r u l i n g  mere ly  r e c o g n i s e d  an e s t a b l i s h e d  custom, 
r a t h e r  than  c r e a t e d  a new one .^  In g e n e r a l ,  however,  i t  would seem 
t h a t  t h e s e  expanded commissions to  o f f i c i a l s  were th e  excep t ion
5r a t h e r  than  th e  r u l e .  I t  now remains  to  be seen  how f a r  t h e s e  
g e n e ra l  p a t t e r n s  o f  development,  ( i n  th e  j u r i s d i c t i o n s  o f  t h e  b ishop  
and a rchdeacon ,  and in  t h e  d i v i s i o n  between c r im in a l  and i n s t a n c e  
j u r i s d i c t i o n )  a re  t o  be found in  Sco t l an d .
1. D. Owen, ' E c c l e s i a s t i c a l  J u r i s d i c t i o n  in  England,  1300-1500 ' ,
S tu d i e s  in  Church H i s t o r y , x i  (1975) ,  p . 201.
2. Corpus J u r i s  C a n o n i c i , i i ,  c o l . 978 ( S e x t . ,  l i b .  i ,  t i t .  x i i i ,  
cap. i i ) .
3. E.g.  in  L inco ln  (C, M orr i s ,  ' A C o n s i s to ry  Court  i n  t h e  Middle 
A g e s ' ,  JEH, x iv  [1963] ,  p p . 152-3) ,  and in  York ( J . S .  P u r v i s ,
'The E c c l e s i a s t i c a l  Cour ts  o f  Y o rk ' ,  A r c h iv e s , i i i  [1957-58],  
p . 23) .
4. H aines ,  W o rce s te r , p . 110.
5. P r a c t i c e  c l e a r l y  v a r i e d  from one d io c ese  to  a n o t h e r ,  bu t  
Houlbrooke s u g g e s t s  t h a t  much might  depend on t h e  s i z e  o f  the  
d io c e s e ;  in  l a r g e r  diocese® such as London, L inco ln  and York 
th e  c o n s i s t o r y  c o u r t s  g e n e r a l l y  l e f t  c o r r e c t i o n a l  m a t t e r s  to  t h e  
archdeaconry  c o u r t s ,  whereas in  c e r t a i n  s m a l l e r  d io c e s e s  l i k e  
Winches te r  and C h ic h e s t e r  bo th  ty p e s  o f  a c t i o n  might  be d e a l t
w i th  in  t h e  c o n s i s t o r y  (Houlbrooke,  Church Courts  and Peop le ,  p . 27).
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2. THE DEVELOPMENT OF SCOTTISH DELEGATED JURISDICTION
S c o t l a n d  was no e x c e p t io n  t o  the  r a p i d  a d m i n i s t r a t i v e  
advances t h a t  were made in  th e  European church dur ing  t h e  t w e l f t h  
c e n tu ry ;  an o rg a n i s e d  c h a p t e r  deve loped  a t  Glasgow, and a r c h ­
deacons a r e  found a t  b o th  Glasgow and St  Andrews by th e  middle o f
t h e  c e n t u r y .^  Before t h e  end o f  t h e  c e n tu ry  a b i s h o p ' s  o f f i c i a l
2a l s o  i s  found in  bo th  th e s e  d i o c e s e s ,  perhaps  r e f l e c t i n g  t h e  
i n c r e a s e d  s e c u r i t y  o f  S c o t t i s h  b i sh o p s  fo l low ing  th e  e f f e c t i v e  
removal of  t h e  m e t r o p o l i t i c a l  p r e t e n s i o n s  o f  York by a papa l  b u l l  
o f  1176,^ and th e y  a r e  t o  be found in  most o t h e r  d io c e s e s  dur ing  
t h e  e a r l y  decades  o f  th e  n e x t  c e n t u r y . ^  Archdeacon 's  o f f i c i a l s  
appea r  soon a f t e r w a r d s  in  th e  d io c e s e  of St  Andrews (1245) and 
Glasgow (1275) a l th o u g h  th e y  a r e  n o t  found e l se w h e re .^  Thus f a r  
development in  S c o t l a n d  conformed to  th e  p a t t e r n s  e s t a b l i s h e d  a 
l i t t l e  e a r l i e r  i n  England,  b u t  we should  be c a r e f u l  no t  to  r ead  in to  
t h e  e x i s t e n c e  of  d i f f e r e n t  o f f i c e s  th e  e x i s t e n c e  o f  r i v a l  pu rposes .  
The ev idence ,  a l b e i t  s c a n ty ,  o f  t h e  j u d i c i a l  a c t i v i t i e s  o f  the  
t h i r t e e n t h - c e n t u r y  church shows a remarkab le  la ck  o f  d i f f e r e n t a t i o n  
between t h e  r o l e s  of  t h e  d i f f e r e n t  o f f i c e r s  concerned .  An example 
from 1246 shows a d i s p u t e  between t h e  abbeys o f  A rbroa th  and Coupar 
be ing  f i n a l l y  composed a t  F o r f a r  b e f o r e  t h e  o f f i c i a l  o f  S t  Andrews,
1. For t h e  chgmter o f  Glasgow c^. Watt,  F a s t i , p . 151 f f .  For th e  
e a r l y  a rchdeacons  c f .  i b i d . ,  p p . 170-1,  304.
2. I b i d . , p p . 187, 323.
3. SES, i , p p . XXXV- x x x v i .
4. Watt, F a s t i ,  p p .23,  38, 56,  92, 124, 140, 212,  244.
5. I b i d . , p p . 190-1,  327.
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t h e  o f f i c i a l  o f  th e  archdeacon  o f  S t  Andrews and th e  dean o f
C h r i s t i a n i t y  o f  Angus, and s i m i l a r  combinations  a re  to  be found
e l se w h e re .^  Another  m onas t ic  d i s p u t e ,  between Dryburgh and the
nuns o f  Berwick,  was hea rd  by t h e  archdeacon o f  St  Andrews, h i s
o f f i c i a l  and t h e  dean o f  C h r i s t i a n i t y  o f  Lo th ian ,  and fu r th e rm o re
t h e  cause was cla imed to  p e r t a i n  t o  them 'n o t  by any d e l e g a t i o n
2but  by o r d i n a r y  j u r i s d i c t i o n .  The judges  a t  F o r f a r  in  1246 a l s o  
claimed to  be ' j u d g e s  o r d i n a r y ' .
The e x p l a n a t i o n  o f  t h e s e  c la ims  perhaps  l i e s  n o t  so much 
in t h e r e  having  been a d i v i s i o n  or  even a f r a g m e n ta t i o n  of  the  
r i g h t  to  o r d i n a r y  j u r i s d i c t i o n  b u t  r a t h e r  in  t h e r e  having been no 
d i v i s i o n  a t  a l l .  At th e  t im e  o f  t h e  Dryburgh d i s p u t e ,  p ro b ab ly  
i n  t h e  e a r l y  1230s ,^  Laurence de Thorenton was bo th  archdeacon and 
b i s h o p ' s  o f f i c i a l  f o r  th e  d io c e s e  o f  St Andrews - o r  r a t h e r  he 
had been o f f i c i a l  a t  t h e  t ime he was appo in ted  archdeacon in  1209, 
and ' h i s  t i t l e  o f  o f f i c i a l  seems to  have been subsumed in  th e  g r e a t e r  
o f f i c e ;  no rep lacem en t  o f f i c i a l  was appo in ted  so long as he l i v e d ' . ^  
Th is  s u g g e s t s  t h a t  t h e r e  was no need f o r  t h e  b ishop  to  a p p o in t  an 
o f f i c i a l  so long as  he had an a c t i v e  a rchdeacon;  whe ther  de 
Thorenton  e x e r c i s e d  o r d i n a r y  j u r i s d i c t i o n  in  t h e  Dryburgh case qua 
archdeacon or  qua o f f i c i a l  i s  n o t  c l e a r  and i s  no t  im p o r tan t  - in  
e i t h e r  case he was t h e  r e p r e s e n t a t i v e  o f  t h e  b i shop .  A s i m i l a r
1. A rbroa th  L i b e r , i ,  p p . 321-2.
2. 'Coram n o b i s  non ex d e l e g a t i o n e  sed o r i n a r i * . j u r i s d i c t i o n e  . . .  
q u a e s t i o n e v e r t e r e t u r ' ( L ibe r  S. Marie de Dryburgh [Bannatyne 
Club,  1847],  p p . 77-78) .
3. Wat t ,  D i c t i o n a r y , p . 478.
4. I b i d . , p . 532.
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example i s  t o  be found in  t h e  c a r e e r  o f  de T h o re n to n ’ s predecessor ,  
Ranulf  de Wat, who was o f f i c i a l  o f  St Andrews b e f o r e  becoming a r c h ­
deacon in about  1199. I t  has r e a s o n a b l y  been sugges ted  t h a t  
de W at ' s  appoin tment as f i r s t  r e c o r d e d  o f f i c i a l  o f  St  Andrews was 
n e c e s s i t a t e d ,  a t  l e a s t  i n  p a r t ,  by th e  f a c t  t h a t  t h e  incumbent 
archdeacon,  Hugh de Roxburgh, was a t  th e  t ime th e  r o y a l  c h a n c e l l o r  
and presumably  n o n - r e s i d e n t . ^  Nor was t h e  combinat ion o f  th e  
o f f i c e s  o f  archdeacon and o f f i c i a l  co n f in e d  to  th e  e a r l y ,  in c h o a te  
p e r i o d  o f  e c c l e s i a s t i c a l  j u r i s d i c t i o n :  a c e n t u ry  l a t e r  we f i n d
Will iam de Eaglesham h o ld i n g  o f f i c e  as o f f i c i a l  of  St Andrews from
1310 to  1324, f o r  t h e  second h a l f  a t  l e a s t  o f  which p e r io d  he was
2a l s o  archdeacon of  Loth ian .
There  seems no r ea s o n  to  doubt t h a t  t h i r t e e n t h - c e n t u r y  
a rchdeacons ,  when th e y  were n o t  o th e rw is e  engaged,  en joyed  a wide 
and acc ep ted  j u r i s d i c t i o n .  The s e t t l e m e n t  a t  F o r f a r  in  1246 sub­
m i t t e d  t h e  p a r t i e s  in  r e s p e c t  o f  n o n - f u l f i l m e n t  o f  th e  terms to th e  
j u r i s d i c t i o n  o f  the  archdeacon o f  St Andrews, j u s t  aS t h e  p a r t i e s
to  a land  c h a r t e r  o f  1270 subm i t ted  themse lves  to  t h e  j u r i s d i c t i o n
3of  th e  b ishop  o f  St Andrews or  h i s  o f f i c a l .  Will iam F r e r e ,  a r c h ­
deacon of  Loth ian  1285-1306,  i s  found as judge in  a d i s p u t e  in v o lv in g
1. I b i d . , p . 576. I t  may be n o te d  a l s o  t h a t  t h e r e  i s  no r e c o r d  o f  
an archdeacon a t  Dunblane between 1255 and 1268 (Watt ,  F a s t i , 88) 
and t h a t  t h e  n e x t  r eco rd ed  h o l d e r  o f  th e  o f f i c e  was an E ng l i sh  
academic r e s i d e n t  a t  Bologna who i s  no t  found in  S c o t l a n d  u n t i l  
1283 (Watt ,  D i c t i o n a r y , p . 433);  t h e  f i r s t  o f f i c i a l  o f  Dunblane 
i s  found in  1266 (Watt,  F a s t i , p . 92 ) .
2. Wat t ,  D i c t i o n a r y , p p . 176-7,
3. W. F r a s e r ,  The Douglas Book (Edinburgh,  1885),  i i i ,  p p . 4-5.
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t he  abbey o f  Melrose sometime b e f o r e  1291,^ w h i le  a c t i n g  on
2a n o t h e r  o cca s io n  as commissary o f  th e  b ishop .  F ur therm ore ,  i t  
was du r ing  t h e  t h i r t e e n t h  c e n t u ry  t h a t  the  a r c h d e a c o n ' s  own j u d i c i a l  
deputy  f i r s t  appea rs  in  th e  two major d io c e s e s .  There i s  no t  a 
g r e a t  dea l  o f  i n fo rm a t io n  on t h e  a c t i v i t i e s  o f  t h e  a rchdeacons '  
o f f i c i a l s :  on ly  f i v e  a r e  known by name in  th e  d io c e s e  of  Glasgow,
and on ly  seven in  St  Andrews, and th e y  a r e  found on ly  between t h e
3years 1245 and 1372. We have a l r e a d y  seen one a t  work a s s i s t i n g  
h i s  archdeacon  i n  h i s  j u d i c i a l  d u t i e s , ^  and the y  were p ro b ab ly  wel l  
q u a l i f i e d  t o  do so ;  a l l  f i v e  o f  t h e  o f f i c i a l s  of  a rchdeacons  found 
i n  Glasgow were p ro b ab ly  o f  g r a d u a t e  s t a t u s , ^  w hile  one went on to  
be b i s h o p ' s  o f f i c i a l  o f  S t  Andrews and a n o t h e r  was promoted to  th e  
same o f f i c e  i n  Glasgow.^ An o f f i c i a l  o f  th e  archdeacon of  Lo th ian ,  
N icho las  de Balrayle, became o f f i c i a l  o f  St Andrews d u r in g  th e
7vacancy  o f  1297-98 b e f o r e  r i s i n g  to  become th e  k i n g ' s  c h a n c e l l o r .
The a c t i v i t i e s  o f  t h e s e  t r a i n e d  men s u gges t  t h a t  t h e r e  was 
in  th e  t h i r t e e n t h  c e n tu ry  a w e l l - d e f i n e d  a r e a  o f  j u r i s d i c t i o n  p e r ­
t a i n i n g ,  in  name a t  l e a s t ,  to  t h e  archdeacon;  i t  su g g e s t s  a l s o  t h a t
1. L ibe r  Sanc te  Mari'e de Melros (Bannatyne Club, 1837),  i ,  316.
2. Watt ,  D i c t i o n a r y , p . 207.
3. See above,  p . 43,  n . 5 .
4. See above,  p p . 43-44.
5. Wil l iam S a l s a r i u s ,  Will iam de Eckford ,  John de Musselburgh,
W al te r  Cammoys, Hugh de C h i r n s id e  (Watt ,  D i c t i o n a r y , p p .478,
170, 423,  78, 9 8 ) .
6. John de Musselburgh ,  o f f i c i a l  o f  archdeacon of  T e v i o td a l e  
(1241x74,  1251x74),  o f f i c i a l  o f  St  Andrews (1273x4 - 1274x8);  
Will iam de Eckford ,  o f f i c i a l  of  a rchdeacon o f  Glasgow (1316),  
o f f i c i a l  of  Glasgow (1328x30). C^. n . 5 .
7. Also known as N icho las  de S t  Andrews (Watt ,  D i c t i o n a r y ,  p p . 23-25)
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in  some cases  th e  archdeacon was e i t h e r  no t  p r e p a re d  or  n o t  ab le
to  e x e r c i s e  t h a t  j u r i s d i c t i o n  h im s e l f .  Will iam S a l s a r i u s  i s
f i r s t  d i s c o v e re d  as o f f i c i a l  o f  t h e  archdeacon o f  Glasgow when
h o ld in g  an a r c h i d i a c o n a l  c h a p t e r  in  1275,^ and t h i s  may have been
a f o r e t a s t e  o f  what became a s i g n i f i c a n t  development in  the  f o u r t e e n t h
c e n tu ry  - th e  g rad u a l  e s t rangem en t  o f  th e  a rchdeacon h i m s e l f  from
2th e  l i f e  o f  th e  a rchdeacon ry  o r  d io c e s e .  I t  may have been t h a t  
th e  e s s e n t i a l l y  a d m i n i s t r a t i v e  n a t u r e  o f  th e  a r c h d e a c o n ' s  o f f i c e  
made i t  an a t t r a c t i v e  one f o r  th o s e  concerned  w i th  making a c a r e e r ,  
and c e r t a i n l y  t h e r e  was th e  advan tage  o f  n o t  having a cure  o f  s o u ls  
a t t a c h e d  to  the  b e n e f i c e ;  on t h e  o t h e r  hand i t  may have been t h a t  
t h e  q u a l i f i c a t i o n s  o f  th e  archdeacons  themselves  made them i d e a l  
employees in th e  s e c u l a r  world .  Whatever th e  r ea son  the  e f f e c t  was 
c l e a r :  a rchdeacons  had l e s s  and l e s s  t ime f o r  t h e i r  e c c l e s i a s t i c a l
d u t i e s .  Some i l l u s t r a t i o n  o f  t h i s  may be found i n  th e  c a r e e r s  o f  
t h e  archdeacons  o f  Lo th ian  d u r in g  t h e  f o u r t e e n t h  ce n tu ry .  Some 
h o l d e r s  of t h e  o f f i c e  were s c io n s  o f  g r e a t  f a m i l i e s ,  such as  Will iam 
Comyn who was approach ing  seven ty  when a ppo in ted  in  1329,^ o r  h i s  
s u c c e s s o r  John de Douglas whose i n t e r e s t s  appear  t o  have been more 
those  o f  a s o l d i e r  and f a t h e r  than  o f  a p r i e s t ; ^  o t h e r s  were more 
concerned  w i th  s e c u l a r  a f f a i r s ,  such as W al te r  F o r r e s t e r  whose 
' c a r e e r  lay  in  t h e  s e r v i c e  o f  th e  k ings  o f  S c o t l a n d '  and who combined 
t h e  a rchdeaconry  o f  Lo th ian  w i th  the  o f f i c e  o f  wardrobe c l e r k  to  th e
1. Glasgow R eg i s t rum , i ,  p . 191.
2. Cf. t h e  s i t u a t i o n  in  W orces te r  where ' t h e  s e p a r a t i o n  between th e  
archdeacon and h i s  o f f i c e  seems to  have been completed by the  
beg inn ing  o f  th e  f o u r t e e n t h  c e n t u r y '  (Haines ,  W o rc e s t e r , 40) .  
Here a l s o  ab sen te e i sm  among archdeacons  seems to  have been an 
im por tan t  f a c t o r  in  the  appearance  o f  a r ch d e aco n s '  o f f i c i a l s  
( i b i d . , p .3 9 ) .
3. Archdeacon o f  Lo th ian  1329-1336x7 (Watt ,  D i c t i o n a r y , p p . 109-11) .
4. 1336x7 ( i b i d . , p . 153).
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k in g , ^  or  w i th  academic p u r s u i t s ,  l i k e  James Borthwick who o b ta in e d
t h r e e  years* le ave  o f  absence  from h i s  a rchdeaconry  in  o r d e r  to f u r t h e r
2h i s  s t u d i e s  in  France .  Archdeacons o f  Loth ian  were a l s o  much sought 
a f t e r  f o r  d ip l o m a t i c  a s s ig n m e n ts :  Wal te r  de Moffat  a c t e d  as envoy
3to  France in  1342, and t o  England in  1351 and 1354, w hile  h i s  
s u c c e s s o r  Wal te r  de Wardlaw r e t u r n e d  from an academic l i f e  in  
France  to  a lmost  cont inuous  employment as envoy to  England,  as w ell  
a s  to  d u t i e s  as t h e  k i n g ' s  s e c r e t a r y ,  b e fo re  be ing  e l e c t e d  b ishop  o f  
Glasgow in  1367.
We should  beware o f  making too  much o f  th e  s e c u l a r  p r e ­
o c c u p a t io n s  o f  th e  archdeacons  a t  a t ime when th e  a f f a i r s  o f  church 
arid s t a t e  were p ro b ab ly  n o t  s t r i c t l y  d i s t i n g u i s h e d ,  b u t  t h e  p e r s i s t e n t  
ab sen te e i sm  t h a t  th e s e  p r e - o c c u p a t i o n s  o f t e n  invo lved  must have had 
a d im in i s h in g  e f f e c t  on t h e  p r e r o g a t i v e s  o f  t h e i r  o f f i c e .  Absentee 
archdeacons  were n o t  con f ine d  t o  t h e  f o u r t e e n t h  c e n t u r y ,  as the y  had 
been employing t h e i r  own o f f i c i a l s  a hundred y ea r s  e a r l i e r , ^  b u t  i t  
was i n e v i t a b l e  t h a t  co n t in u ed  invo lvement i n  o u t s i d e  a f f a i r s  would 
d im in ish  t h e i r  a d m i n i s t r a t i v e  r o l e  w i th in  the  d io c esa n  h i e r a r c h y ,  
and hence a l s o  t h e i r  i n t e r m e d i a t e  p o s i t i o n  between t h e  b ishop and 
h i s  o t h e r  s u b o r d i n a t e s .  There i s  no ev idence  t h a t  t h e  e c l i p s e  o f
1. 1386 ( i b i d . ,  p p . 197-200).
2. 1390-1408 ( i b i d . , p . 56) .
3. 1340-1357x9 ( i b i d . ,  p p . 400-1 ) .
4. 1356x9-1367 ( i b i d . ,  p p . 569-75) .
5. E.g .  Adam de G o l in ,  a rchdeacon o f  Loth ian  ' p r o b a b l y '  1273-85,
who s tu d i e d  in  P a r i s  d u r in g  h i s  p e r io d  o f  o f f i c e  ( i b i d . , p p . 227-8) .
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t h e  archdeacons  as a c t i v e  j u d i c i a l  o f f i c e r s  w i th in  th e  d iocese  
was the  r e s u l t  o f  d e l i b e r a t e  e p i s c o p a l  p o l i c y ;  b u t  t h e  machinery  
o f  j u s t i c e  had to  be p ro v id e d ,  and i f  i t  was no t  t o  be o r g a n i s e d  by 
th e  archdeacon i t  would have to  be o r g a n i s e d  by th e  b i shop .  The 
t r i b u n a l  which s a t  a t  F o r f a r  in  1246^ comprised,  in  a d d i t i o n  to  th e  
a r c h d e a c o n ' s  o f f i c i a l ,  th e  o f f i c i a l  o f  th e  b ishop  and a dean o f  
C h r i s t i a n i t y ,  and t h e s e  l a s t  two o f f i c e r s  were to  p l a y  an i n c r e a s i n g l y  
im por tan t  r o l e  in  th e  a d m i n i s t r a t i o n  of  d ioc esa n  j u s t i c e .
One o f  t h e  s t a t u t e s  o f  the  d iocesan  synod h e l d  by t h e
b ishop o f  St Andrews a t  Musselburgh in 1242 r e q u i r e d  t h a t  each church
o f  the  d io c e s e  should  be v i s i t e d  a n n u a l ly  by th e  archdeacons  ' o r  by
t h e i r  deans '  so t h a t  a l l  d e f e c t s  might  be b rough t  to  t h e  b i s h o p ' s  
2a t t e n t i o n ,  and a t h i r t e e n t h - c e n t u r y  p r o v i n c i a l  c o u n c i l  gave a l s o  
to  t h e  archdeacons  and deans th e  r e s p o n s i b i l i t y  o f  i n q u i r i n g  i n t o
3the  p r i v a t e  conduct  o f  t h e  c l e r g y  o f  each deanery .  These deans o f  
C h r i s t i a n i t y ,  who co r respond  to  th e  r u r a l  deans in  the  E n g l i s h  church ,  
appea r  in  th e  t w e l f t h  c e n tu ry  in  S t  Andrews, Glasgow and a number 
o f  o t h e r  d io c e s e s ,  and a re  found in  a lmos t  every  d io c e s e  in  t h e  
fo l lo w in g  c e n t u r i e s .  The d io c e s e  o f  S t  Andrews appea rs  to have been 
d iv i d e d  i n i t i a l l y  i n t o  s i x  such d e a n e r i e s  in  t h e  t w e l f t h  cen tu ry ;
F i f e ,  F o e t h r i f  (or  K inghorn ) , Gowrie (o r  P e r t h ) ,  Angus, Loth ian  and 
Merse. The deanery  o f  Loth ian  was d iv id ed  by 1246 i n t o  two new 
d e a n e r i e s ,  L in l i thgow  and Haddington,  and th e  new deanery o f  Mearns
1. See above,  p p . 43-44.
2. 'P e r  a r c h i d i a c o n o s  n o s t r o s  v e l  eorum decanos '  (SES, i i ,  54)
3. I b i d . , i i ,  15.
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was added l a t e r  in  the  same c e n t u r y .^  Within each deanery  the  
dean was c l e a r l y  accorded  by t h e  s t a t u t e s  a s u p e rv i s o ry  r o l e  over  
th e  c o n s t i t u e n t  p a r i s h e s  s i m i l a r ,  and presumably s u b o r d i n a t e ,  to  
t h a t  o f  the  a rchdeacons .  T h e i r  r e s p o n s i b i l i t y  was one o f  i n q u i r y  
and r e p o r t ,  but  t h e r e  seems no doubt t h a t  deans o f  C h r i s t i a n i t y  
were co n s id e re d  competent  enough to  a c t  as  judges  on s p e c i a l  o c c a s i o n s .  
In th e  t h i r t e e n t h  c e n tu ry  deans o f  bo th  S t  Andrews and Glasgow 
r e g u l a r l y  a c t e d  as judges  d e l e g a t e  by papa l  commission,  and were no t  
a p p a r e n t l y  c o n s id e r e d  in  any way i n f e r i o r  to  t h e i r  c o l l e a g u e s  on 
such o c c a s i o n s . ^
There i s  l i t t l e  ev idence  of  th e  d a y - to -d a y  f u n c t i o n s  o f  
the  deans ,  bu t  a t  l e a s t  some r u r i - d e c a n a l  c h a p t e r s  were he ld^  and 
commissions t o  t h e  deans o f  Merse and Haddington to  c o l l e c t  p r o ­
c u r a t i o n s  due t o  th e  b ishop  from t h e i r  d e a n e r i e s  t e s t i f y  to  t h e i r  
a c t i v e  p r e s e n c e  t h e r e . ^  The system o f  d e a n e r i e s  th us  p ro v id e d  an 
im por tan t  a d m i n i s t r a t i v e  network  w i th in  the  d io c e s e .  In t h e  t h i r t e e n t h  
ce n t u ry  th e  deans appear  to  have been immediately  r e s p o n s i b l e  to  the  
a rchdeacon ,^  bu t  r e f e r e n c e s  in  t h e  f o u r t e e n t h  ce n tu ry  by th e  b ishop  
to  ' o u r  o f f i c i a l  and o u r  deans '  do n o t  n e c e s s a r i l y  mark a r a d i c a l  
s h i f t  o f  a l l e g i a n c e . ^  E n g l i s h  ev idence  warns us a g a i n s t  look ing  f o r
1. Watt ,  F a s t i , p p . 314-322.  Cf. a l s o .  An H i s t o r i c a l  A t l a s  o f  
S c o t l a n d ,  ed. P. McNeill and R. Nicho lson  (S t  Andrews, 1975),  p p . 150-1.
2. Cf. S e l e c t  S c o t t i s h  Cases o f  th e  T h i r t e e n t h  Century ,  ed. Lord Cooper 
(Edinburgh,  1944),  p p . 9 , 1 3 , 2 8 , 3 3 , 3 5 ,  f o r  deans occu r ing  as j u d g e s -  
d e l e g a t e .  The commission o f  1231 to  the  dean o f  F i f e ,  th e  p r i o r  
and th e  archdeacon o f  St  Andrews e n t i t l e s  any two o f  them to p roceed  
in  t h e  absence  o f  th e  t h i r d  ( i b i d . , p . 35).
3. J .  Dowden, The Mediaeval  Church in  S co t l an d  (Edii^Wtgh, 1910),  p. 218.
4. I b i d . , p . 214.
5. See above,  p . 49, n . 2 .
6. E.g.  ' p e r  o f f i c i a l e m  nostrum e t  decanos e t  e s c h a e t a r i o s  n o s t r o s '
(SES, i i ,  p . 65) .
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a ' r i g i d  dem arca t ion '  between b i shop  and archdeacon in  th e  employment 
o f  deans^ and i t  was t h e  c o n t i n e n t a l  p r a c t i c e ,  a t  l e a s t ,  f o r  th e  
b ishop  to  conf irm th e  appoin tment o f  deans e l e c t e d  in  th e  p re s e n c e  
o f  t h e  archdeacon.  An archdeacon who was a c t i v e  in  th e  a d m i n i s t r a t i o n
o f  th e  d io c ese  would form a n a t u r a l  in t e r m e d i a r y  in  th e  chain  o f  
command between b ishop  and dean;  th e  ph ra seo logy  o f  t h e  s t a t u t e s  i s  
pe rhaps  on ly  f u r t h e r  ev idence  o f  the  d e c l i n i n g  r o l e  o f  t h e  archdeacon 
in  t h a t  a d m i n i s t r a t i o n .
The same t r e n d  i s  to  be found in  th e  development o f  th e  
o f f i c e  o f  b i s h o p ' s  o f f i c i a l .  I t  would seem t h a t  t h e  a u t h o r i t y  
en joyed  by l a t e r  o f f i c i a l s  p e r t a i n e d  a t  an e a r l y  s t a g e  to  th e  a r c h ­
deacons ,  C e r t a i n l y  t h e r e  seems to  have been no g r e a t  d i f f e r e n t i a t i o n  
between b i s h o p s '  o f f i c i a l s  and a rchdeacons '  o f f i c i a l s .  The o f f i c i a l s
3o f  t h e  b ishop  o f  S t  Andrews had a u t h o r i t y  on bo th  s i d e s  o f  th e  F o r th ;  
y e t  the  archdeacon  o f  L o t h i a n ' s  o f f i c i a l  i s  sometimes r e f e r r e d  to  
simply as o f f i c i a l  o f  L o t h i a n ,^  and i t  i s  p o s s i b l e  t h a t  he enjoyed 
a p o s i t i o n  r e l a t i v e  to  t h a t  o f  th e  b i s h o p ' s  o f f i c i a l  s i m i l a r  to  t h a t  
o f  l a t e r  o f f i c i a l s  o f  Loth ian  to  t h e  o f f i c i a l s  p r i n c i p a l .  The 
b is hops  themselves  do n o t  seem t o  have been aware of  any p a r t i c u l a r
1. J .  ScammeU, 'The Rural  C hap te r  in  England from th e  E leven th  to 
t h e  F o u r teen th  C e n t u r i e s ' ,  EHR, Ixxxvi  (1971) ,  12.
2. Thompson, 'D iocesan  O r g a n i s a t i o n ' ,  p . 185.
3. E.g.  Wal te r  de Mortimer i s  found a t  c h a p t e r s  a t  Auchtermuchty 
and Haddington in  th e  e a r l y  1240s (Watt ,  D i c t i o n a r y , p . 419),  
and Will iam de Eaglesham d e l i v e r e d  s e n ten c es  a t  bo th  Arbroath  
and Edinburgh dur ing  t h e  course  o f  h i s  f o u r t e e n t h - c e n t u r y  
o f f i c i a l a t e  (A rbroa th  L i b e r , i , p p . 308-9;  Dunfermline 
R eg is t rum , p p . 233-5) .
4. Watt ,  F a s t i ,  p . 327.
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d i s t i n c t i o n s ;  as  e a r l y  as 1242 Bishop Bemham o f  S t  Andrews
r e f e r s  r e p e a t e d l y  to  the  b i shop  and ’h i s  o f f i c i a l s '  and to  ' o u r
o f f i c i a l s ' . ^  Th is  would seem t o  u n d e r l i n e  th e  f a c t  t h a t ,  w i th in
th e  d io c ese  o f  S t  Andrews a t  l e a s t ,  t h e r e  was j u s t  one j u r i s d i c t i o n
e x e r c i s e d  by the  b is hop  and h i s  s u b o r d i n a t e s ,  and n o t  two r i v a l
sys tems.  I t  i s  n o t  c l e a r  w he ther  a t  the  end o f  th e  f o u r t e e n t h
c e n tu ry  the  appoin tment o f  a rc h d e a c o n s '  o f f i c i a l s  b roke  down and
so n e c e s s i t a t e d  t h e  c r e a t i o n  o f  a new o f f i c i a l a t e  o f  Loth ian  by the
b is h o p ,  o r  whe ther  t h e  appearance  o f  t h i s  new o f f i c e r  made th e
employment o f  an a r c h d e a c o n ' s  o f f i c i a l  in  Loth ian  u n n ece s s a ry ;  a l l
we know i s  t h a t  t h e  l a s t  a r c h d e a c o n ' s  o f f i c i a l  i s  found in Lothian
i n  1372 w hi le  t h e  f i r s t  b i s h o p ' s  o f f i c i a l  t h e r e  appea rs  j u s t  twenty  
2y e a r s  l a t e r .  Whatever t h e  p r o c e s s ,  the  end r e s u l t  was the  same. 
The archdeacon g r a d u a l l y  r ece des  as the  b i s h o p ' s  p r i n c i p a l  deputy 
in  th e  f i e l d s  o f  a d m i n i s t r a t i o n  and j u r i s d i c t i o n  and h i s  p l a c e  i s  
ta k en  on th e  one hand by th e  deans o f  C h r i s t i a n i t y ,  w i th  t h e i r  
a d m i n i s t r a t i v e  and s u p e r v i s o r y  r e s p o n s i b i l i t i e s ,  and on th e  o t h e r  
by th e  o f f i c i a l s  as  the  c h i e f  j u d i c i a l  o f f i c e r s  o f  t h e  d io c e se .
1. SES, i i ,  p . 61.
2. Wat t ,  F a s t i , p p . 327,325.
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3. THE ORGANISATION OF CHURCH JURISDICTION IN THE 16TH CENTURY
( i )  The Role o f  th e  Bishop
When we t u r n  t o  look a t  th e  s i t u a t i o n  in  S c o t l a n d  a t  t h e  
end o f  the  mediaeval  p e r i o d  i t  would seem a t  f i r s t  s i g h t  t h a t  much 
o f  th e  j u r i s d i c t i o n  which i n  England was p e r s o n a l l y  r e s e r v e d  t o  th e  
b ishop^ had,  in  th e  d io c e se  o f  S t  Andrews a t  l e a s t ,  a l r e a d y  been 
d e l e g a t e d  t o  t h e  o f f i c i a l s .  A v i o l e n t  a s s a u l t  a g a i n s t  a p r i e s t
2i n  1543 was pun ished  by t h e  o f f i c i a l  p r i n c i p a l  with  excommunication;  
t h e r e  a l s o  two c l e r i c s  purged  themse lves  o f  murder,  and a K irkca ldy
3c h a p l a in  was dep r iv e d  f o r  n o n - r e s i d e n c e ;  the  o f f i c i a l  o f  Loth ian  
h ea rd  t h e  case  o f  an armed a s s a u l t  made on th e  nuns o f  Haddington,  
and hea rd  a l s o  o f  th e  i n s u l t i n g  way in  which an o f f i c e r  o f  the  c o u r t  
had been t r e a t e d  in  t h e  cou rse  o f  h i s  d u ty .^  I t  was moreover to  
th e  c o u r t  o f  th e  o f f i c i a l  p r i n c i p a l  a t  S t  Andrews t h a t  appea ls  cou ld  
be made from any d io c e se  in  th e  p ro v in c e .  The ev idence  shows, 
however,  t h a t  so f a r  from s u r r e n d e r i n g  t h e i r  p e r s o n a l  i n t e r e s t  in 
j u r i s d i c t i o n  t h e  a r c h b i sh o p s  o f  St  Andrews p la yed  a s i g n i f i c a n t  p a r t  
in  th e  a d m i n i s t r a t i o n  o f  j u s t i c e .
The documents p r e s e r v e d  in  t h e  S t  Andrews Formulare 
p ro v id e  p a r t i c u l a r l y  d e t a i l e d  i l l u s t r a t i o n s  o f  t h e  a r c h b i s h o p s '  
involvement in  j u d i c i a l  a f f a i r s .  In 1518 t h e  volume o f  b u s in e s s
1. See above,  p . 38.
2. Sen t .  St  A.,  fo .  49v.
3. I b i d . , fo s .  105v, 109v, 98v.
4. Acta I ,  fo s .  7v, 161v.
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demanding the  a t t e n t i o n  o f  Archbishop Forman o f  St Andrews led  him 
to  appo in t  t h r e e  v i c a r s  g e n e ra l  to  e x e r c i s e  h i s  a u t h o r i t y  as a r c h ­
b i s h o p ,  p r im a te  and l e g a t u s  n a t u s , and th e  terms o f  t h e  commission 
show c l e a r l y  t h e  e x t e n t  o f  t h e  powers w i th  which he h i m s e l f  was 
i n v e s t e d .  Among o t h e r  t h i n g s  th e  v i c a r s  g en e ra l  were empowered 
to  h e a r  a l l  causes  b o th  c i v i l  and c r i m i n a l ,  whether  a t  f i r s t  
i n s t a n c e  o r  by a p p e a l ;  they  were t o  c o r r e c t  e x c e s s e s ,  to  hea r  
c o n fe s s io n s  and impose penances  even in  those  cases  r e s e r v e d  to  th e  
a rch b i sh o p ;  th e y  were t o  conf irm major  t e s t a m e n t s ,  conduct  v i s i ­
t a t i o n s  and convene c h a p t e r s  o f  c l e r g y . ^  This was t h e  t h e o ry  o f  
t h e  o r d i n a t y ' s  j u r i s d i c t i o n ,  a l th o u g h  in  p r a c t i c e  much t h e  g r e a t e r  
p a r t  was e x e r c i s e d  by permanent  d e l e g a t e s .  On many o c c a s i o n s ,  
however, t h e  a r c h b i sh o p s  chose to  e x e r c i s e  t h e i r  a u t h o r i t y  more 
d i r e c t l y ,  by ad hoc commissions to  s p e c i a l l y  chosen d e l e g a t e s .
Many o f  t h e s e  commissions a r e  p r e s e r v e d  in  t h e  F o rm ula re , and they  
i l l u s t r a t e  t h e  b r e a d t h  o f  th e  a r c h b i s h o p s '  p e r s o n a l  i n t e r e s t s .
A p a r t i c u l a r  concern  seems to  have been w i th  moral  o f f e n c e s  
and m a t t e r s  o f  c l e r i c a l  d i s c i p l i n e .  One commission o f  Archbishop 
Forman charged t h r e e  commissar ies  to  re form ' e x c e s s e s '  i n  th e  d io c e se  
and g r a n te d  t h e  r i g h t  to  impose penances  'even  i n  t h o s e  cases  
e s p e c i a l l y  r e s e r v e d  t o  us by r i g h t ' ,  and to  do w hateve r  might  be 
n e c e s s a r y  in  ' a l l  c a s e s  in  which t h e  a u t h o r i t y  to  d i s p e n s e  and abso lve
1. S t  A. Form. , i ,  p p . 20-23.
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i s  conceded to  us e i t h e r  by r i g h t  o r  by synodal  o r  p r o v i n c i a l
c o n s t i t u t i o n s ’ .^ O ther  s p e c i a l  commissions c o n t a in  i n s t r u c t i o n s
2t o  excommunicate d i s o b e d i e n t  monks, t o  p roceed  a g a i n s t  non-
3 4r e s i d e n t s ,  t o  v i s i t  and reform a nunnery ,  to  d e p r iv e  a p a r i s h
5p r i e s t  g u i l t y  o f  murder ,  and to  conduct  p rocee d ings  a g a i n s t  a 
p r i e s t  accused  o f  c o m p l i c i t y  i n  m urder .^  We do n o t  f i n d  a l l  t h e  
types  o f  b u s i n e s s  which in  E n g l i s h  d io c e s e s  were r e s e r v e d  t o  th e  
b i s h o p ,  n o r  a r e  t h o s e  cases  r e s e r v e d  to  th e  a rchb ishop  'by  r i g h t '
7e v e r  l i s t e d  in  d e t a i l ,  b u t  some echoes of  t h e  l i s t  a t  Can te rbury  
a re  to  be found.  For example,  a l i c e n c e  to  a f r i a r  to  p reach  and 
h e a r  c o n fe s s io n s  s p e c i f i c a l l y  exc luded  th e  o v e r - l a y i n g  o f  i n f a n t s ,gf r a u d  in  m a t t e r s  o f  t e i n d  and t e s t a m e n t  and w i l f u l  p e r j u r y .
Another  document,  c o n s t i t u t i n g  the  s u b - p r i o r  o f  St  Andrews as
g e n e ra l  p e n i t e n t i a r y  f o r  t h e  d io c e s e  n o r th  o f  the  F o r th ,  named
a d u l t e r y ,  homicide ,  t h e  o v e r - l a y i n g  o f  i n f a n t s ,  b re a c h  o f  f a i t h
and i n c e s t  amongst o t h e r  m a t t e r s  o f  which th e  a b s o l u t i o n  was r e s e r v e d
g' t o  us by r i g h t  as a r ch b i sh o p  in  t h e  r o l e  o f  o r d i n a r y ' .  A s i m i l a r
X .  'E t i am in c a s ib u s  no b is  a j u r e  s p e c i a l i t e r  r e s e r v a t i s  . . .  ac in  
omnibus c a s ib u s  in  quibus  n ob is  a j u r e  ve l  a l i a s  p e r  c o n s t i t u -  
t i o n e s  synoda les  seu  p r o v i n c i a l e s  p e r m i t t i t u r  e t  c o n c e d i tu r  
f a c u l t a s  d i s p e n s a n d i  e t  a b s o lv e n d i '  ( i b i d . , i ,  p . 312).
2. I b i d . , i ,  p p . 3-4.
3. I b i d . , i ,  p p . 17-18.
4. I b i d . , i , p . 63.
5. I b i d . , i ,  p . 388.
6. I b i d . , i ,  p p . 177-8.
7. See above,  p . 38.
8. S t  A. Form . , i ,  p p . 327-8.
9. ' Quorum no b is  u t  a r c h i e p i s c o p o  l o c i  o r d i n a r i o  a b s o l u t i o  de j u r e  
r e s e r v a t u r '  ( i b i d . , i ,  p . 29) .
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emphasis on p e r j u r y  was made in  Aberdeen where a s t a t u t e  o f  a 
t h i r t e e n t h - c e n t u r y  synod r e q u i r e d  a l l  t h o s e  c o n f e s s in g  to  p e r j u r y  
in m a tr im onia l  and other  causes  to  be s e n t  to th e  b i shop  a lone  f o r  
p e n a n c e . ^
Another  im p o r ta n t  p a r t  o f  t h e  o r d i n a r y ' s  d u t i e s  concerned 
th e  t e s t a m e n t a r y  a f f a i r s  o f  h i s  d io c e s e .  The p r o v i n c i a l  c o u n c i l  
h e l d  in  P e r th  in  1420 had a f f i r m e d  t h a t  :
'From so long ago t h a t  t h e r e  i s  no human 
memory t o  th e  c o n t r a r y ,  b is hops  and th o s e  
ho ld in g  o r d i n a r y  j u r i s d i c t i o n  have been 
accustomed to  conf irm t h e  t e s t a m e n t s  and 
c o d i c i l s  o f  t h o s e  dying t e s t a t e  w i t h i n  t h e i r  
d i o c e s e s ,  to  ap p o in t  ex ec u to r s  to  th o s e  
dying i n t e s t a t e ,  and to  have the  goods o f  
th e  deceased  s e q u e s t r a t e d  u n t i l  th e  t e s t a ­
ment has been p r e s e n t e d  to  th e  o r d in a r y  and,  
i f  in  o r d e r ,  has  been confirmed.
Although in  p r a c t i c e  t h e  g r e a t e r  p a r t  o f  r o u t i n e  t e s t a m e n t a r y  b u s i n e s s ,
i n c lu d i n g  the  c o n f i rm a t io n  o f  minor w i l l s ,  was perm anen t ly  d e l e g a t e d
to  s u b o r d i n a t e s  w i t h i n  th e  d io c e s e ,  the  b is hops  r e t a i n e d  t h e i r
p e r s o n a l  i n t e r e s t  in  th e  c o n f i r m a t i o n  o f  a l l  g r e a t e r  t e s t a m e n t s
t h a t  i s ,  those  w i l l s  where th e  t h i r d  p a r t  known as th e  ' d e a d ' s  p a r t '
3exceeded £40 S co ts  in  va lu e  a f t e r  th e  deduc t ion  o f  d e b t s .
1. SES, i i ,  p . 39.
2. 'E p i s c o p i  e t  o rd in a r i a m  h ab en te s  j u r i s d i c t i o n e m  consueverun t  a 
tam longo tempore de c u iu s  c o n t r a r i o  non e s t  memoria hominum 
con f i rm are  t e s t a m e n t a  e t  c o d i c i l l e s  decedentium subditorum suorum 
t e s t a n t ium e t  de c e d e n t ib u s  ab i n t e s t a t e  dare  ex e c u to re s  in s u p e r  
s e q u e s t r a r i  f a c e r e  defunctorum bona quousque t e s t a m e n t a  ipsorum 
f o r e n t  o r d i n a r i i s  p r e s e n t a t a  e t  ab e i i s  s i  l e g i t i m e  e s s e n t  
c o n f i rm a ta '  ( i b i d . , i i ,  p p . 77-78) .
3. Anton,  'Mediaeval  S c o t t i s h  E x e c u t o r s ' ,  p . 140.
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N e v e r th e l e s s  j u r i s d i c t i o n  by s p e c i a l  commission,
a l though  o u tw i th  t h e  system o f  permanent  d e l e g a t i o n ,  remained
j u r i s d i c t i o n  a t  second hand. In some m a t t e r s ,  however,  the  b ishop
or a rchb ishop  was s t i l l  p r e p a re d  to  appea r  in  p e r s o n .  One o f  the
e a r l i e s t  a c t s  o f  David Betoun fo l l o w in g  th e  dea th  o f  h i s  u n c l e ,
t h e  p r e v io u s  a rchb i shop  o f  St  Andrews, was to  have a l a r g e  d a i s
e r e c t e d  a t  Holyrood f o r  the  t r i a l  o f  h e r e t i c s  ~ a p r i o r i t y
i n d i c a t i n g  th e  new a r c h b i s h o p ' s  d e t e r m in a t io n  to  f u r t h e r  the s t r u g g l e
a g a i n s t  h e r e s y  as v ig o r o u s l y  as p o s s i b l e .  Betoun and th e  b ishop
o f  Dunblane conducted th e  p ro c e e d in g s  a t  Holyrood which s e n t  fo u r
c l e r i c s  and one layman to  th e  s t a k e i t  was Betoun who pronounced
2s e n te n c e  a g a i n s t  t h e  h e r e t i c  John Borthwick in  1540 and who p r e s i d e d
3o ver  the  t r i a l  o f  George W ishar t  s i x  y e a r s  l a t e r .  Archbishop 
Dunbar o f  Glasgow i s  found summoning su sp e c ted  h e r e t i c s  to answer 
i n  Glasgow c a t h e d r a l  ' b e f o r e  us and our  c o m m i s s a r i e s ' , ^  bu t  he 
seems to  have been l e s s  th a n  zea lous  in  h i s  t a s k  and was rep roved  
by C a rd in a l  B e toun 's  commissaries  f o r  wish ing  to  show mercy to  two 
young men condemned to  th e  s t a k e , ^  However, while  the  punishment 
o f  h e r e t i c s  may have been t h e  p e r q u i s i t e  o f  a few, t h e  t a s k  o f  d i s ­
c over ing  and accus ing  them was w ide ly  d e l e g a t e d .  Most d iocese*would  
have had commissar ies  or  i n q u i s i t o r s  such as t h e  ' i n q u i s i t o r e s  
h e r e t i c e  p r a v i t a t i s '  ap p o in ted  by C ard ina l  Betoun^ who would g a t h e r
1. H e rk le s s  and Hannay, A rc h b i s h o p s , v, 33-34.
2. S t  A. Form, i i ,  p p . 225-7.
3. H e rk le s s  and Hannay, A rc h b i s o p s , i v ,  19 3-5.
4. St  A. Form. , i i ,  p p . 59-60.
5. H e rk le s s  and Hannay, A rc h b i s h o p s , i v ,  35.
6. S t  A. Form., i i ,  p p . 105-7.
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ev idence  o f  h e r e s y .  Such men would n o t  always have been of  th e  
h i g h e s t  rank  o r  q u a l i f i c a t i o n ,  though we should make due al lowance  
f o r  e x a g g e ra t io n  when th e  r e fo rm e r  Alexander  Seton complained t h a t  
'some o f  thame cane no t  r e a d  t h a i r  matynes who a r e  maid j u d g e i s  in  
h e r e s y e ' . ^
M a t te r s  o t h e r  than  h e r e s y  were a l s o  r e f e r r e d  to  the  
p e r s o n a l  c o n s i d e r a t i o n  o f  th e  o r d i n a r y .  He could t a k e  any d i s p u t e ,  
e i t h e r  a t  f i r s t  i n s t a n c e  o r  on a p p e a l ,  to  h i s  own h e a r i n g  and he 
could  p r e s i d e  in  p e rson  in  h i s  own c o n s i s t o r y  c o u r t .  From Dunblane
t h e r e  i s  ev idence  o f  a t  l e a s t  one b ishop  who p la y e d  an a c t i v e  r o l e  -i
in  th e  a d m i n i s t r a t i o n  o f  j u s t i c e .  Bishop Wil l iam Chisholm spen t  
much o f  h i s  long e p i s c o p a t e  (1526-1564) invo lved  in  s e c u l a r  a f f a i r s  
and a h i s t o r i a n  o f  mediaeval  Dunblane has concluded  t h a t :
'There  i s  l i t t l e  i n  t h e  r e c o rd s  to  show
t h a t ,  in  s p i t e  o f  h i s  b u s t l i n g  l i f e  as
p a r l i a m e n t a r i a n ,  f r i e n d  o f  r o y a l t y  and 
ea g e r  d e a l e r  in  la nd ,  h i s  main concern as 
b ishop  was, as  i t  ought  to  have been ,  th e  
ca re  o f  h i s  church and d i o c e s e . '2
The s u r v i v i n g  Acta of  t h e  Dunblane commissary c o u r t  appea r  to t e l l  a
d i f f e r e n t  s t o r y .  Sometimes on ly  one i tem o f  b u s i n e s s  a day i s  no ted
3as having  been heard  ' p e r  r e v e r e n d u m ' , bu t  on o t h e r  oc c a s io n s  th e  
b ishop  c l e a r l y  conducted th e  whole d a y ' s  p ro c e e d in g s ,  e i t h e r  by 
h im se l f^  o r  w i th  th e  a s s i s t a n c e  o f  a commissary.^ The a c t i o n s  hea rd
1. The Works of  John Knox, e d . ,  D. Laing,  (Edinburgh ,  1846),  i ,  p . 49
2. J . Cockburn,  The Mediaeval  Bishops of  Dunblane and t h e i r  Church
(Edinburgh,  1959),  p . 209.
3. E.g .  Dunblane A cta ,  fo .  137r.
4. E.g .  i b i d . , fo .  286v.
5. E.g.  i b i d . ,  fo .  287r .
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by t h e  b i shop  covered a wide range  o f  s u b j e c t s  b u t  p a r t i c u l a r
i n t e r e s t s  do s t a n d  o u t .  Chisholm was always r ead y  to  c o n s id e r
th e  com pla in t s  o f  th e  Drummond fa m i ly  and hea rd  a c t i o n s  b rough t  by
Lord Drummond, by S i b i l l e  Drummond and by John Drummond o f
I n n e r p e f f r a y .  ^ He h ea rd  a number o f  a c c u s a t i o n s  o f  moral
2im p r o p r i e ty  b rough t  t o  c o u r t  by h i s  p r o c u r a t o r  f i s c a l ,  and he 
took  a p a r t i c u l a r  i n t e r e s t  in  a c t i o n s  in v o lv in g  t h e  w e l f a r e  of  h i s  
c l e r g y ;  he even s a t  i n  c o u r t  on Chr is tm as  Eve 1551 to  hea r  a p r i e s t ,  
John F o s t e r ,  complain t h a t  he had r id d e n  t o  a d m i n i s t e r  t h e  sacraments  
to  an o ld  woman only  to  be met on a r r i v a l  by t h e  woman's u n g r a t e f u l
3son who had s t r u c k  t h e  ho r se  and caused  him to  be thrown. The 
v i l l a i n ' s  f a t e  i s  n o t  r e c o rd e d .
I t  was a l s o  p a r t  o f  th e  o r d i n a r y ' s  duty  towards  th e  
d i s c i p l i n e  and w e l f a r e  o f  h i s  c lerg y  t h a t  he shou ld  h o ld  an annual  
d iocesan  synod o r  c o u n c i l  which would be a t t e n d e d  by the  c l e r g y  o f  
h i s  d io c e se  and a t  which,  in  a d d i t i o n  to  th e  t r a n s a c t i o n  o f  p u r e l y  
d ioc esa n  b u s i n e s s ,  he would p u b l i s h  t h e  s t a t u t e s  p a s s e d  by any 
p r o v i n c i a l  c o u n c i l . ^  Such synods seem to  have been a r e g u l a r
1. I b i d . , f o s .  171v, 137r,  217v.
2.  E.g.  i b i d . , fo .  370r.
3. I b i d . , fo .  119r. DoWdsn has  n o te d  t h a t  th e  u s u a l  ceremony w i th  
which th e  E u c h a r i s t  was b rough t  to  th e  s i c k  (as l a i d  down in  SES, 
i i ,  34) could  be ommitted i f  t h e  person  l i v e d  a t  too  g r e a t  a 
d i s t a n c e  or  i f  t h e  w ea the r  was bad,  and t h a t  t h e  p r i e s t  could
then  t r a v e l  by h o r s e  (Dowden, Mediaeval  Church, 245) .
4. Th is  was a req u i re m en t  o f  t h e  f o u r t h  La te ran  c o u n c i l  (SES, i ,  
p .  c l x x x i i  and n. 1) .
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occu r renc e  a t  Dunblane under  Bishop C h i ^ l m ,  be ing  h e l d  on the
Tuesday in  th e  t h i r d  week a f t e r  E a s t e r  a t  l e a s t  in th e  y e a r s  1551,
1552 and 1554, and q u i t e  p ro b a b ly  in  1553 as w e l l . ^  This  p e r i o d
im media te ly  fo l low ing  E a s t e r  seems a l s o  to  have been the  accustomed
time f o r  synods to  have been h e ld  in  t h e  two a r c h d e a c o n r i e s  o f  
2St  Andrews, and th e  synodal  s t a t u t e s  o f  Archbishop Forman in  
p a r t i c u l a r  show a keen i n t e r e s t  in  b o th  the  d i s c i p l i n e  o f  the  c l e r g y  
and i n  t h e  moral l i f e  o f  the  l a i t y .
Much o f  t h e  ev idence  o f  e p i s c o p a l  involvement in  d iocesan  
j u r i s d i c t i o n  and s u p e r v i s i o n  comes from the  a r c h d i o c e s e  o f  S t  Andrews 
whose a r c h b i s h o p s ,  w i th  t h e i r  added r e s p o n s i b i l i t i e s  o f  p r im a te ,  
m e t r o p o l i t a n  and,  o f t e n ,  o f  papa l  l e g a t e  as w e l l ,  were c l e a r l y  no t  
t y p i c a l  o r d i n a r i e s .  N e v e r th e l e s s  i t  i s  in St  Andrews, p r e c i s e l y  
because  o f  t h e  g r e a t e r  r e s p o n s i b i l i t i e s  o f  the  a rchb ishop  in  the  
a f f a i r s  o f  b o th  church  and s t a t e ,  t h a t  we would expec t  t o  f i n d  the  
g r e a t e s t  a b d i c a t i o n  o f  p a s t o r a l  r e s p o n s i b i l i t i e s ,  and i t  was n o t  so.  
Although th e  b i shops  had i n e v i t a b l y  to  d e l e g a t e  many o f  t h e i r  r e s ­
p o n s i b i l i t i e s  t h e i r  p e r s o n a l  involvement should  no t  be d i s c o u n te d ,  
and t h e r e  may have been many Bishop Chisholms in s i x t e e n t h - c e n t u r y  
S co t l an d  who p la y ed  a c r e d i t a b l e  p a r t  in  the  a d m i n i s t r a t i o n  o f  
e c c l e s i a s t i c a l  j u s t i c e .
1. The occas ion  o f  ' Synodus D u n b la n e n s i s ' was no ted  by the  c l e r k  in 
th e  Act Book n ex t  to  the  da te  a t  th e  beg inn ing  o f  th e  d a y ' s  
p ro cee d in g s  (Dunblane A cta ,  f o s .  45 r ,  168v, 3 61v ) . In 1553 th e  
ap p o in ted  day f e l l  on 25 A p r i l  when t h e r e  was no r e g u l a r  c o u r t  
b u s i n e s s .
2. SES, i ,  p. c l x x x i i i  n . 2 .
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( i i )  Delega ted  Cr im ina l  J u r i s d i c t i o n
By th e  s i x t e e n t h  c e n t u ry  r e s p o n s i b i l i t y  f o r  c o r r e c t i o n a l  
and c r im in a l  m a t t e r s  w i th i n  t h e  d io c e se  had l a r g e l y  p a s s e d  ou t  o f  
th e  hands o f  the  a rchdeacon ,  and we look in  va in  f o r  an echo o f  t h a t  
'immense a c t i v i t y '  found in  some a rchdeacons '  c o u r t s  in  England,^ 
b u t  he had n o t  a l t o g e t h e r  abandoned h i s  j u d i c i a l  invo lvements .
The p ro c e s s  by which t h e  archdeacon was r e p l a c e d  by o t h e r  d iocesan
2o f f i c e r s  in  the  j u d i c i a l  h i e r a r c h y  was g e n e r a l l y ,  as we have seen ,  
a p e a c e f u l  one,  b u t  some d i s p u t e s  d id  occur  and th e  terms on which 
t h e y  were s e t t l e d  h e lp  to  d e f i n e  t h e  s i t u a t i o n  f o r  t h e  l a s t  c e n tu ry  
b e f o r e  the  Reformation.
One such d i s p u t e  was between th e  b ishop  o f  Glasgow and 
th e  archdeacon o f  T e v i o td a l e  and was s e t t l e d  by dec re e  o f  the  dean 
and c h a p t e r  in  1428. I t  was dec ided  t h a t  th e  b i shop  had t h e  r i g h t  
to  h i s  commissar ies  in  the  a rchdeaconry  who:
'Were accustomed to  s i t ,  conduct  p ro c e e d in g s ,  
and judge  and t e r m i n a t e  a l l  causes  p e r t a i n i n g  
to  e c c l e s i a s t i c a l  j u r i s d i c t i o n  th roughou t  
t h e  whole d io c e s e ,  as in  the  g r e a t e r  a r c h ­
deaconry . ' 3
t h a t  t h e  archdeacon was e n t i t l e d  to  h i s  own commissaries  w i th i n  h i s  
a rchdeaconry  who had competence in  ' a l l  minor c a u s e s ' ,  b u t  t h a t  he 
cou ld  n o t  i n s t i t u t e  a p r i e s t  o r  d e p r iv e  him o f  h i s  b e n e f i c e ;  and
1. Bowker, 'A rchdeacon ' s  Court  Books ' ,  287.
2. See above,  p p . 48-52.
3. 'Qui consueverun t  s ede re  p r o c é d é re j u d i c a r e  e t  t e rm in a re  omnes 
e t  s i n g u la s  causas s i c u t  in  m a jo r i  a r c h i d i a c o n a t u  G lasguens i  ad 
e c c l e s i a s t i c a m  j u r i s d i c t i o n e m  p e r t i n e n t e s  s i c u t  p e r  totam 
d ioces im '  ( i b i d . , p . 320).
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t h a t  t h e r e  was th e  r i g h t  o f  appea l  from th e  archdeacon to  the  
b i shop  or  h i s  c o u r t  o f  aud ien ce .  The minor causes  which p e r ­
t a i n e d  to  t h e  a rchdeacon w i th i n  h i s  a rchdeaconry  a re  n o t  s p e c i f i e d ,  
b u t  the  assumption t h a t  t h e s e  were con f ined  to c o r r e c t i o n a l  m a t t e r s  
f i n d s  suppo r t  in  t h e  s e t t l e m e n t  o f  a s i m i l a r  i s s u e  between the  
b ishop and t h e  archdeacon o f  Brechin  some twenty  y e a r s  l a t e r .
Here t h e  terms o f  t h e  d e c i s i o n  began w i th  an a f f i r m a t i o n  t h a t  a l l  
c a u s e s ,  a l l  c o r r e c t i o n  and th e  c o n f i rm a t io n  o f  a l l  t e s t a m e n t s  be long  
to  t h e  b i s h o p ,  b u t  t h a t  a l s o  t h e  archdeacon  might  ' v i s i t  and i n q u i r e  
i n t o  th e  excesses  o f  b o th  c l e r g y  and l a i t y  and to  g a t h e r  due p r o ­
c u r a t i o n s  from th o s e  p l a c e s  v i s i t e d ' . ^  These r i g h t s  ex tended to  
t h e  whole d io c e se  (Brech in  c o n s i s t i n g  o f  only  one a rchdeaconry)  w i th  
t h e  exce p t io n  o f  the  c a t h e d r a l  church ,  bu t  th e  archdeacon could  
dea l  w i th  the  g r e a t e r  excesses  on ly  w i th i n  th e  bounds o f  h i s  
p rebenda l  p a r i s h  o f  S t r a c h a n .  This  l a s t  concess ion  was s u c c e s s f u l l y
defended in  1544 when i t  was upheld  by th e  o f f i c i a l  p r i n c i p a l  o f  St
2Andrews a g a i n s t  t h e  d es ig n s  o f  t h e  then  b i shop .
The archdeacons  t h e r e f o r e  r e t a i n e d  some c o n t r o l  over 
c o r r e c t i o n a l  m a t t e r s ,  b u t  th e  burden  o f  j u r i s d i c t i o n  in  t h i s  f i e l d
'Declaramus . . .  a rch id iaconum an ted ic tu m  posse  p e r  to tam d ioces im  
excep ta  e c c l e s i a  c a t h e d r a l i  B re c h in e n s i  tam super  e x c e s s ib u s  
c l e r i c o ru m  quam la ico rum  i n q u i r e r e  e t  v i s i t a r e  ac l o c i s  pe r  eum 
v i s i t â t  i s  posse  p r o c u r a t i o n e s  s i b i  d é b i t a s  r e c i p e r e '  ( Regist rum 
Ep iscopa tus  B re c h in e n s i s  [Bannatyne Club, 1865],  i ,  134).
Sen t .  S t  A . , fo .  S i r .
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f e l l  p r i n c i p a l l y  on t h e  b i s h o p ,  and i n  d i s c h a r g i n g  i t  he r e l i e d  
h e a v i l y  on two o f f i c e r s  in  p a r t i c u l a r ;  th e  dean o f  C h r i s t i a n i t y  
and t h e  commissary o f  ’ the  g r e a t e r  e x c e s s e s ' .  There s u r v iv e s  
in  t h e  S t  Andrews Formulare a document a p p o in t in g  a dean of  
C h r i s t i a n i t y  f o r  th e  deanery  o f  F i f e . ^  The d e a n ' s  d u t i e s  were 
to  i n c lu d e  the  g a t h e r i n g  o f  p r o c u r a t i o n s ,  synodals  and o t h e r  dues 
owing to  the  a r c h b i s h o p ,  th e  conduct  o f  v i s i t a t i o n s  w i t h i n  th e  
deanery  and the  h o ld in g  o f  c h a p t e r s  t o  be a t t e n d e d  by the  c l e rg y  
o f  t h e  deanery ;  he was a l s o  to  conf irm minor t e s t a m e n t s ,  to  ap p o in t  
e x e c u to r s  where n e c e s s a r y ,  to  r e n d e r  account  o f  money g a th e re d  a t  
annua l  d ioc esa n  synods ,  and to  r e p l e d g e  a l l  churchmen who had 
f a l l e n  i n t o  t h e  hands o f  t h e  c i v i l  a u t h o r i t y .  There i s  ev idence  
t h a t  t h e  deans were d i l i g e n t  a t  l e a s t  i n  t h e i r  f i n a n c i a l  d u t i e s :  
the  accounts  o f  th e  b ishop  o f  Dunkeld show th e  r e g u l a r  r e t u r n s  o f  
p r o c u r a t i o n s  and synoda ls  and o f  f e e s  f o r  th e  c o n f i rm a t i o n  o f
2l e s s e r  t e s t a m e n t s  t h a t  were made by th e  deans a t  annua l  synods.
At S t  Andrews a l s o  th e  deans r e n d e re d  r e g u l a r  accoun ts  o f  money
3c o l l e c t e d ,  a l th o u g h  c o l l e c t i o n  cannot  have been easy and accounts  
were o f t e n  in  a r r e a r s . ^  Less ev idence  s u r v i v e s  o f  t h e i r  c o r r e c t i o n a l  
a c t i v i t i e s ,  bu t  th e  r e p e a t e d  e x h o r t a t i o n s  o f  s i x t e e n t h - c e n t u r y  c o u n c i l s  
makes i t  c l e a r  t h a t  th e  deans were co n s id e re d  by th e  b i s h o p s  t o  be in
1. St  A. Form. , i ,  194-5.
2. Dunkeld R e n t a l e , 8-24.
3. E.g.  S t  A. R e n t . , 42-43.
4. I b i d . ,  XXXV.
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t h e  f r o n t  l i n e  o f  the  f i g h t  a g a i n s t  moral l a x i t y . ^  This  r o l e
i s  emphasised  by o c c a s i o n a l  v a r i a t i o n s  in  t h e i r  t i t l e s ;  an
unnamed dean o f  Dunblane was d e s c r i b e d  as ’decanus p r a v i t a t i s  pro
2e x c e s s i b u s '  in  th e  Dunblane A c ta ,  w h i le  Andrew Myll ,  dean o f  
C h r i s t i a n i t y  f o r  Haddington in  the  mid-1540s,  appeared  in  the  
c o u r t  o f  th e  o f f i c i a l  o f  Lo th ian  as 'decanus  p r a v i t a t i s '  o f
3Haddington,  Refe rences  a re  a l s o  made to th e  sums ex a c te d  as
f i n e s  f o r  e x c e s s e s ,  such as th e  t h r e e  s h i l l i n g s  and fourpence  'de
o leo  pecca to rum'  t r a n s m i t t e d  by t h e  dean o f  Angus to  the  m a s te r  o f
th e  b r idge-w ork  a t  Dunkeld.^ Th is  p a r t i c u l a r  ' o i l '  may have
flowed bo th  ways; i t  was s u g g es ted  a t  th e  p r o v i n c i a l  co u n c i l  o f
1549 t h a t  some deans might  have been a c c e p t i n g  b r i b e s  in r e t u r n  f o r
5n o t  r e v e a l i n g  concubines  and a d u l t e r e r s .
In gene ra l  th e  s i x t e e n t h - c e n t u r y  deans o f  C h r i s t i a n i t y  
appea r  t o  have been men educa ted  beyond the  s t a n d a r d s  of  t h e  o r d i n a r y  
p a r i s h  p r i e s t .  Of th e  seven deans assembled o r  r e p r e s e n t e d  a t  th e  
St  Andrews synod o f  1539 (Hugh Lindsay being  dean o f  bo th  Angus and 
Mearns) on ly  two were not  accorded  the  t i t l e  o f  ' m a s t e r ' . ^  At
1. E.g .  SES, i i ,  93-94.  Cf. a l s o ,  St  A. Form. , i ,  15-17,  f o r  a 
mandate to  a dean o f  C h r i s t i a n i t y  to  p roceed  a g a i n s t  non­
r e s i d e n t s .
2. Dunblane A cta ,  fo .  42v.
3. Watt,  F a s t i , 321; Acta  I ,  fo .  27v.
4. V i ta e  Dunkeldens is  E c c l e s i e  Episcoporum (Bannatyne Club,  1831), 
130. This  e x p re s s io n  i s  e x p la in e d  i b i d . , 31; th e  b ishop 
would no t  hand le  money r a i s e d  by f i n e s  f o r  moral o f f e n c e s
' oleum autem p e c c a t o r i s  non impingue t  capu t  meurn'.
5. SES, i i ,  93.
6. St  A. R e n t . , 9 0 .
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Dunkeld only one o f  t h e  e i g h t  deans mentioned by name in  the
R en ta le  appears  on ly  as 'd o m i n u s ' . ^  I t  was a t  Dunkeld a l s o
t h a t  the  s i n g l e  deanery  was combined w i th  th e  o f f i c e  o f  commissary
g en e ra l  in  t h e  p e rson  o f  David Abercrombie in  th e  l a t e  f i f t e e n t h
c e n tu ry .  In th e  words o f  Alexander  Myln, Abercrombie was ' t h e
f i r s t  e f f e c t i v e  scourge  o f  th e  ex c e ss e s  and crimes  o f  t h e  h ig h la n d  
2p e o p l e ' ;  he was succeeded by W al te r  Brown, ' h i g h l y  s k i l l e d  in  th e  
canon l a w ' ,  who combined t h e  p o s t s  o f  dean and o f f i c i a l .  The 
average  dean o f  C h r i s t i a n i t y  might  n o t  be so w e l l  q u a l i f i e d  b u t  zea l  
in  t h e  c o r r e c t i o n  o f  e x ce ss e s  was c l e a r l y  a l s o  an a s s e t .  When 
th e  d io c e se  o f  Dunkeld was d iv i d e d  i n t o  fo u r  new d e a n e r i e s  in 1505 
th e  a r e a  of  A th o l l  was a s s ig n e d  to  S i r  Thomas Gre ig  'b ecau se  o f  h i s  
knowledge o f  th e  l o c a l  speech and h i s  s t r i c t n e s s  in  c o r r e c t i o n ' . ^
Deans o f  C h r i s t i a n i t y  a re  found in  a lm os t  every  S c o t t i s h  
d io c e s e .  Dowden n o te d  t h a t  t h e r e  was no ev idence  f o t  t h e i r  
e x i s t e n c e  in  t h e  sees  o f  Ross,  Brech in  or  C a i th n e s s , ^  b u t  t h i s  has 
now been d i s p ro v e d  in  t h e  case  o f  Ross a t  l e a s t . ^  I t  may a l s o  be 
no te d  t h a t  th e  d i s p u t e  in  1544 between the  b ishop  and archdeacon o f
7Brechin  a ro s e  from th e  b i s h o p ' s  a t t e m p t  to  ho ld  an i n q u i r y  in th e
1. Dunkeld R e n t a l e , 8-24.
2. 'Primus  e r a t  a lp ina tum  e t  a g r e s t i s  p o p u l i  excesuum e t  scelerura
dignus  u l t o r '  (Myln, V i t a e , 60 -61) .
3. ' I n  j u r e  canonice  apprime e r u d i t u s ' ( i b i d . , 29,  64).
4. ' P r o p t e r  p a t r i a e  ydoma suamque co r r igendo  a u s t e r i t a t e m '
( i b i d . , 30).
5. Dowden, Mediaeval Church , 216.
6. Watt ,  F a s t i , 287.
7. See above p . 62.
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a rc h d e a c o n ' s  own p a r i s h ,  summoning a number o f  p a r i s h i o n e r s  to
appea r  ' b e f o r e  t h e  b ishop  o r  h i s  dean o f  C h r i s t i a n i t y ’ ,^ so no
doubt the  b ishop  employed an o f f i c e r  in  t h i s  p o s t  f o r  d i s c i p l i n a r y
d u t i e s  even though t h e  s i z e  o f  t h e  d io c e se  made t h e  e s t a b l i s h m e n t
o f  t e r r i t o r i a l  d e a n e r i e s  u n n ece ssa ry .  N e v e r t h e l e s s ,  d e s p i t e  t h e i r
u b i q u i t y  t h e  competence o f  t h e  deans o f  C h r i s t i a n i t y  was s t r i c t l y
l i m i t e d .  Archbishop Forman's  commission o f  appoin tmen t to  t h e  dean
o f  F i f e  s p e c i f i c a l l y  r e s e r v e d  ' t o  our  g r e a t e r  commissar ies  t h e
c o r r e c t i o n  o f  th o s e  d i s c o v e re d  in  g r e a t e r  e x ce ss e s  each yea r  w i t h i n  
2t h e  d e a n e r y ' .
The ' g r e a t e r  c o m m is s a r i e s ' ,  or  t h e  commissar ies  of  t h e  
g r e a t e r  e x c e s s e s ,  were t h e  b i s h o p ' s  c h i e f  o f f i c e r s  in  m a t t e r  of  
c o r r e c t i o n .  Th is  i s  dem ons t ra ted  by th e  te rms o f  th e  appoin tment 
o f  t h r e e  such com m issar ies ,  a l s o  by Archbishop Forman, p r e s e r v e d  in
3th e  F o rm u la r e : t h e y  were t o  c i t e ,  admonish and accuse  a l l  th o s e
d i s c o v e re d  i n  th e  g r e a t e r  ex ce ss e s  by th e  deans on t h e i r  v i s i t a t i o n s ,  
or  t h o s e  who were accused by p u b l i c  n o t o r i e t y ;  the y  were to exac t  
f i n e s  and to  impose penance even in  m a t t e r s  r e s e r v e d  to  th e  b i shop .  
The p r e c i s e  n a t u r e  o f  t h e  i n t r i g u i n g  ' g r e a t e r  e x c e s s e s '  i s  n o t  
d e t a i l e d ,  b u t  one r ea s o n  why t h e i r  c o r r e c t i o n  should  n o t  be e n t r u s t e d  
t o  t h e  deans has a l r e a d y  s u g g es ted  i t s e l f .  The c o u n c i l  o f  1549
1. 'Ad comparendum coram d i c t o  reve rendo  p a t r e  a u t  i p s i u s  decano 
C h r i s t i a n i t a t i s ' (Sen t .  S t  A. ,  fo .  S i r ) .  There i s  a l s o  
mention o f  a dean in  t h e  d io c e se  as e a r l y  as 1248 ( Brechin  
R eg i s t rum , i i ,  265).
2. 'S a l v a  tamen e t  r e s e r v a t a  com m issa r i i s  n o s t r i s  m a jo r ibus  
c o r r e c t i o n e  in  m a jo r ibus  e x c e ss ib u s  in d i c t o  deca n a tu  annuat im 
compertorum' (S t  A. F o rm . , i ,  195).
3. I b i d . ,  i ,  311-12.
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t h a t  w o r r i e d  about  t h e  p o s s i b i l i t y  o f  deans a c c e p t i n g  b r ib e s ^
s t e r n l y  i n s i s t e d  t h a t  t h e  c o r r e c t i o n  o f  a l l  major  e x ce ss e s  should
be r e m i t t e d  t o  th e  commissar ies  w i th o u t  e x c e p t io n ,  and t h a t  t h e
2commissar ies  should  look i n t o  t h e  d e a n s '  obedience  in  t h i s .  The
church was c l e a r l y  w o r r i e d  t h a t  t h e  g r a v ê r  t h e  moral  o f f e n c e  t h e
more v u l n e r a b l e  would be t h e  l o c a l  dean to  p r e s s u r e ,  and th e  more
anxious  t h e  m i s c r e a n t s  would be to  buy themselves  o f f .  The f i n e s
r a i s e d  by t h e  St Andrews commissar ies  were to  be pu t  towards  th e
3f a b r i c  o f  t h e  c a t h e d r a l  and t o  o t h e r  p ious  u s e s ,  much as t h e  f i n e s  
a t  Dunkeld were p u t  i n t o  b r i d g e - b u i l d i n g ,  bu t  a t  whose d i s c r e t i o n  
t h i s  was done i s  n o t  c l e a r .  C a rd in a l  B e toun 's  chamber la in  r e ­
corded th e  r e c e i p t  o f  £17-2 -7d .  from th e  c l e r k  o f  t h e  commissar ies  
o f  t h e  g r e a t e r  e x c e s s e s , ^  which sum r e p r e s e n t e d  t h e  f i n e s  f o r  
ex ce s s e s  from t h e  synod o f  1543, b u t  t h e r e  i s  no i n d i c a t i o n  o f  t h e  
f i n a l  d e s t i n a t i o n  o f  t h e  money.
Through th e  commissar ies  o f  the  g r e a t e r  e x c e s ^ a n d  th e  
deans o f  C h r i s t i a n i t y  t h e  b ishop  p ro v id ed  the  p r i n c i p a l  machinery  
f o r  t h e  c o r r e c t i o n  o f  abuses  w i t h i n  h i s  d io c e s e ,  b u t  t h e y  were no t  
t h e  only  o f f i c e r s  concerned w i th  c r im in a l  j u r i s d i c t i o n .  The e x i s t e n c e  
o f  t h e  ' i n q u i s i t o r e s  h e r e t i c e  p r a v i t a t i s '  has a l r e a d y  been n o te d ,^
1. See above,  p . 64.
2. SES, i i ,  93-94.
3. St  A. Form. , i , 312.
4. S t  A. R e n t . , 175.
5. See above p p . 57-58.
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and th e s e  o f f i c e r s  seem t o  have been a permanent  f e a t u r e  o f  t h e
s i x t e e n t h  ce n tu ry  d io c e s e .  The o f f i c e  i s  found as e a r l y  as th e
b e g inn ing  o f  th e  f i f t e e n t h  c e n tu ry  when Laurence o f  L in d o re s ,  t h e
f i r s t  r e c t o r  o f  St  Andrews U n i v e r s i t y ,  p r e s i d e d  as i n q u i s i t o r  over
t h e  t r i a l  o f  t h e  E n g l i s h  h e r e t i c  James Resby.^ Laurence appears
2in  1432 as th e  i n q u i s i t o r  ' f o r  t h e  whole kingdom o f  S c o t l a n d '  , 
b u t  a l r e a d y  t h e r e  would have been s u b o rd in a t e  i n q u i s i t o r s  a t  work. 
Joseph  Rober tson  sugges ted  t h a t  t h e  p a r l i a m e n t  o f  1425 enac ted  
t h a t  ' e v e ry  b i shop  shou ld  cause  h i s  " I n q u i s i t o r e s  H a e r e t i c a e
3P r a v i t a t i s "  to  make sea rch  f o r  h e r e t i c s  and l o l l a r d s ' .  In 1549
t h e  p r o v i n c i a l  c o u n c i l  h e l d  a t  Edinburgh l a i d  down s t r i c t  r u l e s  on
th e  appoin tment o f  i n q u i s i t o r s  by each o r d i n a r y ,  and on th e  s t a n d a r d
o f  men needed f o r  t h e  p o s t ,  and a t  th e  same t ime a l i s t  o f  q u e s t i o n s
o r  a r t i c l e s  was p r e p a re d  on which s u s p e c te d  h e r e t i c s  might  be 
4examined.  The commission t o  t h e  t h r e e  i n q u i s i t o r s  ap p o in te d  by
5C a rd in a l  Betoun covered bo th  t h e  d io c e se  and the  p ro v in c e  o f  St 
Andrews, b u t  i t  i s  n o t  c l e a r  what p r o v i s i o n  would be made in  o t h e r  
d io c e s e s .  In Glasgow, however,  p e r sons  s u sp e c te d  of  h e r e s y  were 
summoned t o  answer b e f o r e  th e  a rchb i shop  ' and  our commissar ies  and 
i n q u i s i t o r s  o f  h e r e t i c a l  p r a v i t y ' . ^
1. C^. Watt ,  D i c t i o n a r y , p . 345.
2. S t  A. A c t a , p . 33.
3. SES, i ,  I x x v i i i - l x x i x .  The words of  th e  o r i g i n a l  a c t  a r e  n o t ,  
however,  q u i t e  so p r e c i s e :  ' i l k  Bischop s a i l  ge r  inquyr  be t h e
i n q u i s i c i o n e  o f  h e r e s y '  (APS, i i ,  7) .
4. SES, i i ,  117-120.  Th is  type  o f  l i s t  o f  q u e s t i o n s  i s  c l o s e l y  
r e l a t e d  t o  t h e  ' i n t e r r o g a t o r i e s '  on which w i tn e s s e s  were examined 
in  th e  o f f i c i a l s '  c o u r t s  ( c f .  b e l o w ,216).
5. See above p.  57.
6. 'Ad respondendum nob is  e t  com m issa r i i s  n o s t r i s  e t  h e r e t i c e  
p r a v i t a t i s  i n q u i s i t o r i b u s ' (St  A. Form. , i i ,  59) .
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( i i i )  Delega ted  I n s t a n c e  J u r i s d i c t i o n
As t h e  system o f  commissar ies  and deans of  C h r i s t i a n i t y
had thus  deve loped t o  dea l  with  t h e  b i s h o p ' s  c o r r e c t i o n a l  j u r i s d i c t i o n ,
so s i m i l a r  developments had t a k e n  p l a c e  in  t h e  f i e l d  o f  i n s t a n c e
b u s i n e s s .  We have seen  how t h e  b i shops  began to  employ o f f i c i a l s
in  t h e  l a t e  t w e l f t h  and e a r l y  t h i r t e e n t h  c e n t u r i e s ,  p o s s i b l y  in
re s p o n s e  to  t h e  d im in i s h in g  a b i l i t y  o f  t h e  archdeacon  to  meet t h e
j u d i c i a l  needs  of  t h e  d io c e s e .  These o f f i c i a l s  e a r l y  e s t a b l i s h e d
t h e i r  i n t e r e s t  in  such f i e l d s  as th e  j u d i c i a l  r e g u l a t i o n  o f  c o n t r a c t s ^
2and t h e  h e a r i n g  o f  d i s p u t e s  between p a r t i e s ,  and a l th o u g h  t h e r e  
a r e  no r e c o r d s  o f  r e g u l a r  c o u r t  b u s i n e s s  i t  would seem t h a t  they  
fo l low ed  t h e i r  E n g l i s h  c o l l e a g u e s  in  c o n f in i n g  themse lves  t o  the  
f i e l d  o f  c o n t e s t e d  j u r i s d i c t i o n .  By th e  s i x t e e n t h  ce n tu ry  th e  
machinery  o f  t h e  o f f i c i a l s '  c o u r t s  had been c o n s i d e r a b l y  expanded.
Many d io c e s e s  had fo l low ed  t h e  example o f  St Andrews in  employing a
3second o f f i c i a l  - an o f f i c i a l i s  fo raneus  - to  p r e s i d e  with  a 
more l i m i t e d  a u t h o r i t y  a t  a d i f f e r e n t  d ioc esa n  c e n t r e ; ^  t h e r e  were 
in  a d d i t i o n  a g r e a t  number of  o t h e r  j u d i c i a l  o f f i c e r s  who were a l l ,  
w i th  a number o f  v a r i a t i o n s ,  te rmed ' c o m m is s a r i e s '  and who were 
d i s t i n c t  bo th  from th e  commissar ies  o f  t h e  g r e a t e r  excesses  and from 
th e  s p e c i a l  commissar ies  o f  t h e  b i s h o p .  On c l o s e r  exam ina t ion ,  
however, t h i s  confused  p i c t u r e  shows a g r e a t e r  degree  o f  o r g a n i s a t i o n  
than  i s  a t  f i r s t  a p p a re n t .
1. E.g .  t h e  g r a n t  o f  land  made under th e  j u r i s d i c t i o n  o f  th e  o f f i c i a l  
o f  St Andrews in  1363 (SRO, RHl/6 /36 ,  photocopy o f  MS in th e  p o s ­
s e s s i o n  o f  the  Countess o f  E r r o l ) .
2. E .g .  t h e  t e i n d s  d i s p u t e  h ea rd  by th e  o f f i c i a l  o f  St  Andrews in  
1319 (Cambuskenneth R e g i s t ru m , p p . 286-8) .
3. A ppa ren t ly  from ' o f f i c i a l e s  a s t r i c i t i  cuidam fo ro  d io c o e s io s  t a n tu m ' 
( J .T .  Law, Forms o f  E c c l e s i a s t i c a l  Law [London, 1831],  16 n . 2 ) .
4. In a d d i t i o n  t o  St Andrews th e  d io c e se s  o f  Glasgow, A rg y l l ,
Galloway,  Orkney and t h e  I s l e s  a l l  came to  employ an o f f i c i a l  
fo raneus  a t  some t ime ( c f . Watt,  F a s t i , 189-90,  38 ,1 4 1 ,2 6 4 ,2 1 2 ) .
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Both Archbishop Forman and C ard ina l  Betoun appo in ted  
t h e i r  o f f i c i a l s  p r i n c i p a l  by an i d e n t i c a l  form of  commission^ whose 
terms he lp  us t o  d e f i n e  th e  l i m i t s  o f  t h e  s i x t e e n t h - c e n t u r y  
o f f i c i a l ' s  a u t h o r i t y .  The commission gave th e  r i g h t  to  h e a r  a l l  
causes  bo th  p r i n c i p a l  and secondary ,  as w e l l  as  ap p e a l s  from th e  
o f f i c i a l  o f  Loth ian  and from o t h e r  d io c esa n  ju d g e s ;  i t  g r a n te d  t h e  
power o f  i n q u i r y  and c o r r e c t i o n ,  and t h e  o f f i c i a l  cou ld  a p po in t  
commissar ies  t o  a s s i s t  him. The r i g h t  o f  h e a r i n g  a p p e a l s  i n  t h e  
p ro v in ce  o f  S t  Andrews was p e c u l i a r  to  th e  o f f i c i a l  p r i n c i p a l ,  bu t  
even a l low ing  f o r  t h a t  t h i s  i s  c l e a r l y  a v e ry  comprehensive com­
m iss io n .  That  t h e r e  were some r e s t r i c t i o n s ,  however, becomes 
ap p a re n t  when we compare t h e  o f f i c i a l ' s  commission to  two o t h e r s  
t h a t  a l s o  in vo lve  j u r i s d i c t i o n .  S h o r t l y  a f t e r  th e  appoin tment o f  
John Weddell as o f f i c i a l  p r i n c i p a l  t h e  p r e s s u r e  o f  b u s in e s s  l e d  
Archbishop  Forman t o  ex tend  h i s  commission and a p p o in t  him commissary 
as w e l l .  Th is  c h i e f l y  in v o lv e d  Weddell in  e x e r c i s i n g  Forman's  
a u t h o r i t y  n o t  j u s t  as  a r ch b i sh o p  and m e t r o p o l i t a n  bu t  as  p r im a te  and 
l e g a t u s  n a tu s  a l s o ;  more s p e c i f i c a l l y ,  Weddell a c q u i r e d  th e
a d d i t i o n a l  a u t h o r i t y  t o  h e a r  a c t i o n s  concern ing  b e n e f i c e s ,  ' even
2th o se  l e a d in g  to  d e p r i v a t i o n ' .  Turning to  t h e  commission to  
Forman's  t h r e e  v i c a r s  g e n e ra l  we f i n d  t h a t  t h e y  too  have t h i s  power,  
t o g e t h e r  w i th  t h e  r i g h t  to  conduct  v i s i t a t i o n s  and to  i n s t i t u t e  p r i e s t s  
t o  ben fe f i ce s . ^
1. St  A. Form.,  i ,  31-32; c f .  a l s o  i b i d . ,  i i ,  197,
2.  I b i d . ,  i ,  32-33.
3. I b i d . , i ,  20-23.
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According t o  t h e  t r a d i t i o n a l  fo rmula ,  e x p re s s ed  in  t h e  
n i n e t e e n t h  c e n tu ry  by J . T .  Law;
'The power o f  v i c a r s  g e n e ra l  d i f f e r s  from 
t h a t  o f  p r i n c i p a l  o f f i c i a l s ,  s i n c e  o f f i c i a l s  
a re  s a i d  t o  be th o s e  p e r s o n s  t o  whom t h e  
cognizance  o f  causes  i s  g e n e r a l l y  committed 
by such as  have e c c l e s i a s t i c a l  j u r i s d i c t i o n ;  
and on such p e r so n s  th e  cognizance  o f  causes  
i s  t r a n s f e r r e d  th ro u g h o u t  t h e  whole d io c e s e ,  
bu t  n o t  t h e  power o f  i n q u i s i t i o n ,  no r  t h e  
c o r r e c t i o n  o f  c r im es ,  no r  can th e y  remove 
p e rsons  from t h e i r  b e n e f i c e s ,  nor  c o l l a t e   ^
t o  b e n e f i c e s ,  w i th o u t  a s p e c i a l  commiss ion , '
2This  i s  t h e  s i t u a t i o n  t h a t  E n g l i s h  ev idence  has led  us t o  expec t  
b u t ,  w i th  t h e  ex c e p t io n  o f  causes  conce rn ing  b e n e f i c e s ,  i t  does n o t  
seem to  app ly  t o  t h e  St  Andrews o f f i c i a l s ,  W edde l l ' s  commission 
c l e a r l y  i n c lu d e s  t h e  r i g h t  to  h e a r  ' c r i m i n a l  c a u s e s '  as  w el l  as 
g r a n t i n g  t h e  power o f  ' i n q u i r y '  and o f  ' c o r r e c t i o n  and r e f o r m ' ,  
wh i le  we have a l r e a d y  seen t h a t  t h e  o f f i c i a l s  were d e a l i n g  w i th
3a p p a r e n t l y  c r im in a l  b u s i n e s s  in  t h e i r  c o u r t s .  F u r the rm ore ,  t h e r e  
i s  ev idence  t h a t  o f f i c i a l s  d id  c a r r y  out  v i s i t a t i o n s  : in  1428
p a r l i a m e n t  r e q u i r e d  t h a t  i n q u i r y  f o r  cases  o f  l e p r o s y  should  be 
in c lu d e d  in  th e  p a r o c h i a l  v i s i t a t i o n s  o f  b i s h o p s ,  o f f i c i a l s  and d e a n s ,^  
and a c e n t u ry  l a t e r  t h e  c h a r t e r  o f  th e  c o l l e g i a t e  church of  G ra i l  
p ro v id e d  f o r  t w i c e - y e a r l y  v i s i t a t i o n s  by th e  o f f i c i a l  p r i n c i p a l  ' f o r  
th e  purpose  o f  c e n s u r in g  and p u n i s h in g  abuses  t h e r e i n  and to  s upe r -
5i n t e n d  t h e  s t a t e  o f  t h e  o rn a m e n t s ' .
1. Law, E c c l e s i a s t i c a l  Law, p . 16.
2. See above,  p p . 41-42,
3. See above p . 53.
4. APS, i i ,  p . 76.
5. SRO, Burgh Records of  G r a i l ,  BIO/104. C£. a l s o ,  S t  A. Form . , 
i i ,  118-19,  where th e  o f f i c i a l  o f  L o th ian ,  among o t h e r s ,  i s  
d i r e c t e d  t o  v i s i t  t h e  c o l l e g i a t e  church a t  C o r s to r p h in e .
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The key t o  t h i s  a p p a re n t  c o n t r a d i c t i o n  must l i e  in  th e  
absence  from th e  o f f i c i a l  p r i n c i p a l ’ s commission o f  th e  g en e ra l  
a u t h o r i t y  t o  conduc t  v i s i t a t i o n s .  On c l o s e r  exam ina t ion  i t  can 
be seen  t h a t  t h e  a p p a r e n t l y  c r im in a l  cases  o c c u r r i n g  b e f o r e  th e  
S t  Andrews o f f i c i a l s  were a l l  b rough t  a t  th e  i n s t a n c e  o f  a n o th e r  
p a r t y :  f o r  example,  t h e  man who a t t a c k e d  a p r i e s t  was b rough t  to
c o u r t  n o t  by t h e  i n i t i a t i v e  o f  t h e  o f f i c i a l  bu t  as  t h e  r e s u l t  o f  an
a c t i o n  b rough t  by t h e  v i c t i m  h i m s e l f . ^  The a p p a re n t  g r a n t  o f  the  
power o f  ex o f f i c i o  i n q u i r y  i n  t h e  o f f i c i a l ' s  commission i s  
p u z z l i n g .  I t  may be t h a t  such a power was a t r a d i t i o n a l  p r e r o g a t i v e  
o f  th e  o f f i c i a l s  p r i n c i p a l  o f  St  Andrews, a l b e i t  one t h a t  was no t  
u sed ,  or  i t  may have been t h a t  t h e  com pi le r  o f  t h e  Formulare fo l low ed  
to o  c l o s e l y  t h e  formulae o f  t h e  commission to t h e  v i c a r s  g e n e ra l  which 
i s  v e ry  s i m i l a r ;  bu t  i t  i s  c e r t a i n  t h a t  no such i n q u i r i e s  a re  
r e c o rd e d  in  t h e  c o u r t  books. In t h e  case  o f  v i s i t a t i o n s  i t  i s  n o t  
to  be wondered a t  t h a t  men o f  t h e  q u a l i f i c a t i o n s  o f  t h e  o f f i c i a l s  
shou ld  be in  demand f o r  t h e  s u p e r v i s i o n  o f  r e l i g i o u s  houses ,  bu t  such 
s u p e r v i s i o n  would have been c a r r i e d  out  by exp res s  i n v i t a t i o n  or  
commission,  and would n o t  have been p a r t  o f  the  d u t i e s  o f  t h e  o f f i c i a l ' s
o f f i c e .  I t  i s  c l e a r  from t h e  r e c o r d s  t h a t  th e  c h i e f  concern  o f  the
o f f i c i a l s  o f  St Andrews a t  l e a s t  was w i th  t h e  f i e l d  of  c o n t e n t io u s  
j u r i s d i c t i o n  and th e y  may be imagined as forming a cha in  of  d e l e ­
g a t io n  t h a t  was p a r a l l e l  t o  t h a t  by which c o r r e c t i o n a l  j u r i s d i c t i o n  
was e x e r c i s e d  th rough  t h e  agency of  th e  deans  and t h e  commissaries  
o f  t h e  g r e a t e r  e x c e s s e s .
1. Sen t .  St A. ,  fo .  49v.
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I n s t a n c e  j u r i s d i c t i o n  was n o t ,  however,  co n f in e d  simply  
to  a body o f  men known as ’ o f f i c i a l s ' .  Such a p i c t u r e  t a k e s  no 
account  o f  th e  r o l e  p la y e d  by com m issar ies ,  and t h i s  co m p l ica t io n  
must  now be c o n s id e r e d .  I t  w i l l  be c l e a r  by now t h a t  t h e  term 
'commissary '  i s  n o t  one t h a t  i s  capab le  o f  s im ple  d e f i n i t i o n ;  
i t  seems, inde ed ,  t o  have been a p p l i e d  w i thou t  d i s t i n c t i o n  to  
almos t  every  c a t e g o ry  o f  j u d i c i a l  deputy .  There was, however,  a 
c o n s i d e r a b l e  degree  o f  method in  th e  system and i t  i s  one t h a t  w i l l  
be more r e a d i l y  u n d e r s to o d  i f  we d i s t i n g u i s h  t h r e e  g e n e ra l  c a t ­
e g o r i e s  o f  commissary in  a d d i t i o n  t o  th e  two ( th e  bA  hoc commissar ies  
and th e  commissar ies  o f  t h e  g r e a t e r  excesses )  t h a t  have a l r e a d y  been 
d i s c u s s e d ;  t h e  t h r e e  a r e  t e r r i t o r i a l  com missar ies ,  commissaries  
g e n e r a l  and o f f i c i a l s '  commissar ies .
The l a t e  f i f t e e n t h  c e n t u r y  and th e  s i x t e e n t h  c e n tu ry  saw 
the  appearance  o f  a number o f  commissar ies  who were a p p a r e n t l y  
p o s s e s s e d  o f  a j u r i s d i c t i o n  based  on f i x e d  l o c a l i t i e s  which d id  n o t  
c o i n c id e  w i th  e s t a b l i s h e d  o f f i c i a l a t e s . These were,  w i th  t h e i r
f i r s t  r e c o rd e d  d a t e ,  T u l l i l u m  (1513) and South o f  F o r th  (1505x11) in 
t h e  d io c e se  o f  Dunkeld; K i r c u d b r ig h t  (1467) and Wigtown (1501) in  
t h e  d io c e se  o f  Galloway; Hamilton (1514),  K i l b r i d e  (1513) ,  Campsie 
(1506) ,  Monkland and Gadder (1555) ,  Manor (1511) ,  Cardross  (1512) ,  
Douglas (1516) ,  Stobo (1504) and Lesmahagow (1513) in  t h e  d io c ese  
o f  Glasgow; In v e rn es s  (1522) i n  t h e  d io c ese  o f  Moray; and S t i r l i n g  
(1545x8),  the  Chapel Royal o f  S t i r l i n g  (1530) and C u r r i e  (1543) in
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t h e  d io c e se  o f  S t  Andrews.^ These com m issa r ia t s  seem t o  be o f
two ty p e s .  The f i r s t  c o n s i s t s  o f  the  commissaries  o f  p e c u l i a r
j u r i s d i c t i o n s  which p e r t a i n e d  e i t h e r  t o  an i n s t i t u t i o n  l i k e  Kelso .
abbey ( in  t h e  case  of  Lesmahagow) o r  t o  a c a t h e d r a l  p rebend ,  as
was th e  case  w i th  th e  rem ain ing  com m issa r ia t s  in  t h e  d io c e s e  o f
2Glasgow and in  t h e  case  o f  C u r r i e .  The second type  c o n s i s t s  
o f  th o s e  commissar ies  who r e p r e s e n t e d  th e  b ishop  a t  th o s e  im por tan t  
d ioc esa n  c e n t r e s  which d id  n o t  c o i n c id e  w i th  th e  s e a t  o f  t h e  
o f f i c i a l ' s  c o u r t  - i n  much th e  same way as  an o f f i c i a l i s  fo raneus  
was e s t a b l i s h e d  a t  Edinburgh.  Thus t h e  b ishop  o f  Dunkeld had 
commissaries  a t  P e r th  (Tu l l i lum )  and in  t h e  p a r t  o f  h i s  d ioc ese  
south  o f  t h e  F o r th ;  t h e  Bishop o f  Moray had a commissary a t  
I n v e r n e s s ,  and t h e  Bishop o f  Galloway commissar ies  a t  K ir f^A b r ig h t  
and Wigtown, w hi le  t h e  Archbishop o f  St Andrews had a commissary 
a t  t h e  im por tan t  r o y a l  c e n t r e  o f  S t i r l i n g .  The commissary o f  th e  
Chapel Royal i s  l e s s  easy  t o  c l a s s i f y .  The c o l l e g i a t e  body o f  t h e  
Chapel was p r e s i d e d  o ve r  by t h e  Bishop o f  Galloway who was a l s o  
Bishop o f  th e  Chapel Royal ,  and from 1511 i t  would appear  t h a t  h i s  
a u t h o r i t y  ex tended  n o t  on ly  over  t h e  Chapel Royal bu t  over  a l l  t h e
3ro y a l  p a l a c e s  i n  S c o t l a n d  as  w e l l .  The commissary o f  th e
1. Watt,  F a s t i , p a s s i m . I t  i s  emphasised t h a t  t h i s  l i s t  exc ludes  
t h o s e  com missar io t s  f o r  which t h e r e  e x i s t e d  a g e o g r a p h i c a l l y  
e q u i v a l e n t  o f f i c i a l a t e  ( e . g .  N i th  and Annandale in  t h e  d io c ese
of Glasgow and Bute and Arran in  th e  I s l e s )  and a l s o  th o s e  which
f i r s t  appeared  a f t e r  1560 ( e . g .  Iona in  1573).
2. Thus Hamilton p e r t a i n e d  to  t h e  dean o f  Glasgow, K i l b r i d e  t o  t h e
p r e c e n t o r ,  Campsie to  t h e  c h a n c e l l o r ,  Monkland to  th e  sub-dean .  
Manor t o  th e  a rchdeacon ,  and C a rd ross ,  Douglas and Stobo t o  
canons ,  a l l  o f  Glasgow, and C u r r i e  p e r t a i n e d  to  t h e  archdeacon
of  S t  Andrews (Watt ,  F a s t i , p a s s i m ) .
3. H i s t o r y  o f  th e  Chapel Royal o f  S c o t l a n d , ed,  C. Rogers
(Grampian Club,  1882),  x l i i .
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j u r i s d i c t i o n  s t y l e d  h i m s e l f  v a r i o u s l y  as 'commissary o f  the  
j u r i s d i c t i o n  o f  t h e  Chapel Royal '  and as 'commissary  o f  the  b ishop 
o f  Candida Casa and t h e  Chapel R o y a l s o  i t  i s  no t  c l e a r  whether  
he was r ega rded  as t h e  commissary o f  a p e c u l i a r  j u r i s d i c t i o n  which 
in c lu d e d  th e  ro y a l  p a l a c e  o r  whe ther  he was more o f  a commissary 
' f o r a n e u s '  o f  t h e  b is hop  o f  Galloway.  C e r t a i n l y  t h e  b u s i n e s s  t h a t  
appea rs  to  have been conducted  i n  h i s  c o u r t ,  and which in c lu d e s  
i tems o f  i n s t a n c e  b u s i n e s s ,  compares to  th e  ty p e s  o f  b u s in e s s  hea rd  
by the  o f f i c i a l  o f  Lo th ian  o r  by t h e  commissary g e n e ra l  o f  Dunblane.
There i s  on ly  s c a n ty  ev idence  as to  th e  competence o f
th e s e  com missar ies .  The r e c o rd s  o f  t h e  S t i r l i n g  commissary (as
d i s t i n c t  from t h e  commissary o f  t h e  Chapel Royal) c o n s i s t  almost
e n t i r e l y  o f  a c t s  o f  m oni t ion  and o f  the  r e g i s t r a t i o n  o f  c o n t r a c t s ,
and as such i s  s i m i l a r  to  A cta  I I  o f  th e  Loth ian  c o u r t ;  i t  i s  n o t
c l e a r  whether  such b u s i n e s s  was th e  e x t e n t  o f  t h i s  commissary 's
2competence o r  w he the r ,  as in  t h e  Loth ian  c o u r t ,  th e  d e t a i l s  o f  
c o n t e s t e d  causes  would have been r eco rd ed  in  a n o th e r  book. In th e  
case  o f  t h e  p e c u l i a r  j u r i s d i c t i o n s  we might expec t  t h a t  th e  commis­
s a r i e s  en joyed  a competence comparable to  t h a t  of  t h e  archdeacon o f
3Brechin  in  h i s  own p a r i s h  o f  S t r a c h a n ;  t h e  commissar ies  f o r a n e i , 
on th e  o t h e r  hand,  may have p o s s e s s e d  a j u r i s d i c t i o n  s i m i l a r  to , '  i f  
more l i m i t e d  than  t h e  d iocesan  o f f i c i a l s .  Matr imonia l  causes  were
1. Chapel Royal Acta ,  fo .  3 r .
2. See below, p .185.
3. See above,  p . 62.
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c e r t a i n l y  c o g n izab le  b e f o r e  th e  commissar ies  o f  Douglas,  Lesmahagow
and K i lb ry d e ,^  w hile  th e  commissary o f  Hamilton cla imed the  r i g h t
2t o  c o r r e c t  t h e  c h a p l a in s  o f  t h e  c o l l e g i a t e  church o f  Hami lton.
The commissary o f  t h e  j u r i s d i c t i o n  o f  C u r r i e  ( t h e  p rebend  o f  th e
archdeacon o f  S t  Andrews) was c l e a r l y  e n t i t l e d  to  h e a r  t e s t a m e n t a r y
a c t i o n s ,  a l though  t h e r e  appea rs  to  have been th e  r i g h t  o f  appea l
3to  t h e  c o u r t  o f  th e  o f f i c i a l  p r i n c i p a l .
The second c a t e g o ry  o f  commissary to  be co n s id e re d  i s  
t h a t  o f  commissary g e n e r a l .  This  i s  n o t  an appointment t h a t  can be
p r e c i s e l y  d e f i n e d ,  and i t  may w e l l  be a m is take  to  a t t e m p t  t o  r e a d  
i n t o  every  occurence  o f  th e  te rm th e  i m p l i c a t i o n  o f  an o f f i c e  
d i s t i n c t  from t h a t  o f  mere commissary; t h e  same o f f i c e r  a t  Dunblane,  
f o r  example,  i s  found d e s c r i b e d  v a r i o u s l y  as ’commissary g e n e r a l '  
and 'commissary '  w i th i n  t h e  space  o f  a few pages o f  th e  c o u r t  r e c o r d . ^  
However, t h e  term does appear  sometimes to  have c a r r i e d  a p a r ­
t i c u l a r  s i g n i f i c a n c e .  Archdeacon Comyn o f  S t  Andrews was a p p o in ted  
commissary g e n e ra l  o f  th e  d io c e se  dur ing  th e  vacancy o f  1333 and in  
t h a t  c a p a c i t y  i s  found i s s u i n g  a mandate f o r  the  i n s t i t u t i o n  o f  a
1. P ro to co l  Book o f  Gavin Ros, 1512-32 (SRS, 1908), 22-23,  25, 88-89.
2. I b i d . , 10.
3. Sen t .  S t  A . ,  fo .  5 7v. There do no t  appear  to  be any o t h e r  
examples o f  a ppea ls  a g a i n s t  a r c h i d i a c o n a l  j u r i s d i c t i o n  be ing  
h ea rd  in  t h e  o f f i c i a l s '  c o u r t s .  In Glasgow d io c e s e  t h e r e  was 
t h e  r i g h t  o f  appea l  from th e  archdeacon to  the  b ishop  o r  h i s  
' a u d i t o r i u m '  in  t h e  f i f t e e n t h  c en tu ry  ( see  above,  62 and n . l  ) 
and so i t  may have been in  th e  c o u r t  o f  aud ien ce ,  o r  b e fo re  
s p e c i a l  com m issar ies ,  t h a t  such appea ls  were no rm a l ly  heard ,
4. E.g.  John S i n c l a i r  i s  d e s i g n a t e d  'commissary '  on 7 J a n .  1551/2.  
'commissary g e n e r a l '  on 8 Jan .  and 'commissary '  on 14 Jan .  
(Dunblane Acta ,  f o s . 121v, 122r ,  123r) .
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p r i e s t ; ^  i t  i s  n o t  c e r t a i n  whether  th e re .w a s  an o f f i c i a l  a t  t h i s  
t ime b u t  i t  would seem t h a t  Comyn's a u t h o r i t y  exceeded t h a t  o f  a 
r e g u l a r  o f f i c i a l ,  and we a r e  reminded o f  th e  a d d i t i o n a l  powers 
g r a n t e d  to  John Weddell when he became /ârchbishop Forman's  commissary.^ 
Wil l iam E lp h in s to n e  appea red  as commissary g e n e ra l  in  S t  Andrews in
31483 a f t e r  f i v e  y e a r s  as o f f i c i a l  o f  L o th ian ;  commissar ies  g e n e ra l  
a r e  found a t  Aberdeen between 1527 and 1551, a t  a t ime when t h e r e  
i s  no r e c o r d  o f  an o f f i c i a l ; ^  a commissary g e n e ra l  i s  r eco rd ed  in 1557 in 
th e  d io c e se  o f  C a i th n es s  where t h e r e  does no t  appea r  t o  have been an 
o f f i c i a l  a f t e r  1446,^ and a t  Brechin th e  o f f i c e  was e s t a b l i s h e d  by 
1507 and seems t o  have r e p l a c e d  t h e  o f f i c i a l a t e  a f t e r  1519.^ At S t  
Andrews two commissar ies  g en e ra l  occur  du r ing  th e  vacancy i n  t h e  
p r i n c i p a l  o f f i c i a l a t e  between J a n u a ry  and September 1546, w h i le  o t h e r  
commissar ies  occur  as 'commissary  g e n e ra l  o f  t h e  o f f i c i a l '  a t  t imes
7when t h e r e  i s  an a c t i v e  o f f i c i a l .  We can only  conclude t h a t  th e  
o f f i c e  of  commissary g e n e ra l  c a r r i e d  an a u t h o r i t y  a t  l e a s t  equa l  to 
t h a t  o f  an o f f i c i a l  and i t  cou ld  be employed e i t h e r  t o  a s s i s t  t h e  
o f f i c i a l ,  o r  to  r e p l a c e  him d u r in g  a temporary  vacancy o r ,  as a t  
Brechin  o r  Dunblane,  to r e p l a c e  him e n t i r e l y .
1. Watt ,  D i c t i o n a r y , p .111 .
2. See above,  p . 70.
3. Watt ,  F a s t i , p . 328.
4. I b i d . , p p . 24-25.  Alexander  Vaus , o f f i c i a l  o f  Aberdeen,  i s  
found as commissary o f  t h e  b ishop  dur ing  h i s  absence  in  1473. 
(.Registrum E p isc opa tus  Aberdonensis  [Spa ld ing and M ai t land  Clubs ,  
1845],  i ,  p p . 307-9) ,
5. Watt ,  F a s t i , p p . 73-74.
6. I b i d . j  p . 5 7.
7. I b i d . , p p . 32 8-9.
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C l e a r l y  d i s t i n c t  from t h i s  c a t e g o r y ,  t h e r e f o r e ,  i s  the  
group o f  commissar ies  whom we may term ' o f f i c i a l s '  c o m m is s a r i e s ' .
John W edde l l ' s  commission as o f f i c i a l  p r i n c i p a l  empowered him to  
a p p o in t  one o r  more commissar ies  w i th  an a u t h o r i t y  equal  t o ,  o r  
more l i m i t e d  th a n ,  h i s  own,^ and such commissaries  p la y e d  an impor­
t a n t  r o l e  as d e p u t i e s  to  t h e  o f f i c i a l s .  Th is  group o f  commissaries
w i l l  be c o n s id e r e d  in  g r e a t e r  d e t a i l  when we come to  c o n s id e r  th e
2judges  in th e  o f f i c i a l s '  c o u r t s ,  b u t  we shou ld  n o t e  a t  t h i s  p o i n t  
t h a t  t h e i r  f u n c t i o n s  and d u t i e s  were e s s e n t i a l l y  th o s e  o f  the  
o f f i c i a l s  to  whom th e y  a c t e d  as d e p u t i e s  and whom th e y  o f t e n  succeeded.  
They a r e  found engaged i n  t h e  f u l l  range  o f  t h e  b u s i n e s s  o f  t h e  . 
o f f i c i a l s '  c o u r t s ,  from the  r o u t i n e  r e g i s t r a t i o n  of  t r a n s a c t i o n s  to
3th e  pronouncing  o f  s e n t e n c e s ,  and t h e r e  i s  l i t t l e  doubt  t h a t  w i th o u t  
th e  a i d  o f  commissar ies  t h e  g r e a t  volume o f  b u s in e s s  which demanded 
t h e  a t t e n t i o n  o f  th e  o f f i c i a l s  could  no t  have been a d e q u a te l y  d e a l t  
w i th .  The s i t u a t i o n  a t  Dunblane where the  t i t l e s  of  commissary and 
commissary ge n e ra l  seem o f t e n  t o  have been i n t e r - c h a n g e a b l e  i s  
pe rhaps  ex p la in e d  by th e  permanent  absence of  an o f f i c i a l  and by the  
p e r s o n a l  involvement o f  t h e  b i shop .  I t  may wel l  have been t h a t  
Bishop Chisholm p r e f e r r e d  to  run th e  c o u r t  w i th  th e  a s s i s t a n c e  o f  a 
group o f  commissar ies  o f  whom one,  a t  any one t im e ,  might  ho ld  th e  
s e n i o r  a u t h o r i t y  o f  commissary g e n e ra l  in th e  b i s h o p ' s  absence .
1. S t  A. Form. , i , 32.
2. See below, 107-8.
3. E.g.  th e  f i r s t  fou r  weeks o f  b u s in e s s  r eco rded  in  Acta I were 
conducted  by commissar ies  (Acta I ,  fo s .  I r - l l r ) .
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In a d d i t i o n  to t h e s e  t h r e e  c a t e g o r i e s  o f  commissary we 
shou ld  n o te  th e  a c t i v i t i e s  o f  a number o f  o t h e r  p eop le  who a re  
found invo lved  i n  th e  b road  sphere  o f  i n s t a n c e  j u r i s d i c t i o n .
P u b l i c  n o t a r i e s  could be a p p o i n t e d  as s p e c i a l  commissar ies  o f  the  
o f f i c i a l  w i th  th e  a u t h o r i t y  to  r e g i s t e r  c o n t r a c t s ,  c o l l e c t  t e s ­
t im o n ie s  and per form o t h e r  a d m i n i s t r a t i v e  d u t i e s  a t  a f i x e d  l o c a l i t y . ^  
On o t h e r  o c c a s io n s  an i n d i v i d u a l  might  be commissioned by an o f f i c i a l  
to  c a r r y  ou t  a s p e c i f i c  t a s k ,  w h i le  commissaries themselves  could
employ commissar ies  depu te  t o  per fo rm  some o f  t h e  d u t i e s  o f  t h e i r  
2o f f i c e .  There i s  l i t t l e  doubt  t h a t  d e l e g a t i o n  was as r i f e  a t  t h e  
bottom o f  th e  j u d i c i a l  h i e r a r c h y  as i t  was a t  t h e  to p .
4. PAPAL JUDGES DELEGATE
The c h i e f  spur  to t h e  d e l e g a t i o n  o f  a j u d i c i a l  f u n c t io n  
was th e  n e c e s s i t y  o f  f i n d i n g  someone a v a i l a b l e  to  do t h e  job .  Even 
t h e  most d e d i c a t e d  judges  were o b l i g e d  to  r e l y  on d e p u t i e s  a t  some 
t im e ,  and nowhere was t h i s  more t r u e  than  in  th e  f i e l d  o f  papa l  
j u r i s d i c t i o n .  I t  was p o s s i b l e  to  app ly  to  Rome f o r  t h e  a p p o i n t ­
ment o f  l o c a l  judges  d e l e g a t e  t o  g ive  some p a r t i c u l a r  cause a f i r s t  
h e a r i n g  and such judges  were a c t i v e  th roughou t  t h e  c e n tu ry  p re c e d in g  
th e  Reformation.  The h i s t o r y  o f  pap a l  d e l e g a t i o n  in  S co t l and  i s  a 
s u b j e c t  in  i t s e l f  and ou tw i th  t h e  scope o f  t h i s  t h e s i s ,  a l though  th e  
q u e s t i o n  o f  a ppea ls  t o  Rome w i l l  be c o n s id e re d  l a t e r .  We canno t .
1. E.g.  P r o t .  Bk. Ros., 75 ,76 ,80  and many o t h e r  r e f e r e n c e s .
2. E.g.  t h e  o b l i g a t i o n  drawn up b e fo re  a commissary depute o f  
Glasgow in  1506 (SRO, D un trea th  Muniments, GD97/2/46).
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however,  conc lude  t h i s  d i s c u s s i o n  o f  j u d i c i a l  o r g a n i s a t i o n  w i th o u t  
t a k i n g  a b r i e f  look a t  th e  system which o f t e n  o p e r a t e d  a lo n g s id e  
t h a t  o f  the  o f f i c i a l s .
D e leg a t io n  from Rome was e a r l y  e s t a b l i s h e d  as a means o f  
coping wi th  th e  i n c r e a s i n g  q u a n t i t y  o f  f i r s t  i n s t a n c e  b u s in e s s  t h a t  
f lowed to  Rome from t h e  t w e l f t h  c e n tu ry  onwards. At f i r s t  b is hops  
and then  abbots  and archdeacons  were commissioned to  h e a r  causes 
t h a t  had been b rough t  t o  th e  pope ,^  and i t  was n o t  long b e f o r e  i t  
became th e  p r a c t i c e  f o r  t h e s e  judges  d e l e g a t e  to  excuse themselves  
from a c t i n g  p e r s o n a l l y  and to  a p p o in t  s u b - d e l e g a t e s  i n  t h e i r  p l a c e ,  
thus  sav ing  a f u r t h e r  r e f e r e n c e  to  Rome f o r  t h e  appoin tmen t o f  new
9d e l e g a t e s . “ The o f f i c e  o f  judge  in  such a c t i o n s  could  t h e r e f o r e  
be e x e r c i s e d  by a wide v a r i e t y  o f  c l e r i c s :  we have a l r e a d y  seen
t h a t  deans o f  C h r i s t i a n i t y  were employed as papa l  judges  from an 
e a r l y  p e r i o d ,  and in  t h e  s i x t e e n t h  c en tu ry  we f i n d  examples o f  
o f f i c i a l s  themselves  a c t i n g  as d e l e g a t e s , ^  in  a d d i t i o n  to  t h e  p r o v o s t s  
o f  c o l l e g i a t e  ch u rc h e s , ^  a rchdeacons  and canons .^
1. J ,  S ay e r s ,  Papal  Judges  Delega te  in th e  P rov ince  o f  C an te rbury  
1198-1254 (Oxford,  1971),  p p . 9-10.
2.  I b i d . , p p . 135-43.
3. See above,  50.
4. E.g .  the  o f f i c i a l  o f  Glasgow (St  A. Form. , i i ,  16-18) .
5. E .g .  John W i l l i am s ,  p r o v o s t  o f  Se ton ,  on 7 J u l y  1537 (SRO,
F r a s e r  C h a r t e r s ,  GD86/116).
6. E.g.  s u b d e le g a t io n  by th e  a rchb i shop  o f  Glasgow and th e  b ishop  
o f  Dunkeld,  judges  d e l e g a t e ,  to  two canons o f  Dunkeld and two 
o f  Dunblane (St  A. Form. , i i ,  101-3) .
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The e x i s t e n c e  o f  t h i s  secondary  j u d i c i a l  system w i th i n  
t h e  d io c ese  may have been something o f  a handicap  to  the  o f f i c i a l s .  
The o p e r a t i o n  o f  th e  two systems was a t  t imes  so c l o s e l y  i n t e r ­
ming led t h a t  t h e  d i s t i n c t i o n  between th e  two must o f t e n  have been 
obscure  to  a layman : f o r  example,  t h e  p r o v o s t  o f  Se ton ,  as judge
d e l e g a t e ,  p r e s i d e d  in  c o u r t  i n  S t  G i l e s ,  Edinburgh,  i n  1537 to  con­
f i rm  t h e  s e n te n c e s  o f  commissar ies  o f  Glasgow.^ I t  may be t h a t  
t h e  d e lays  and inconven iences  o f  Roman l i t i g a t i o n  th us  became 
a s s o c i a t e d  by th e  l a i t y  w i th  e c c l e s i a s t i c a l  c o u r t s  in  g e n e r a l ;  and 
th e  o f f i c i a l s '  c o u r t s  a l r e a d y  had t h e  problem o f  de lay ed  appea ls  
to  Rome to  con tend  w i th .  However, and more im p o r t a n t ,  t h e r e  was 
a p o s i t i v e  s id e  to t h i s  c o n n e c t i o n . , I t  meant t h a t  t h e  S c o t t i s h  
o f f i c i a l s  and lawyers were in  r e g u l a r  c o n t a c t  w i th  a common l e g a l  
system t h a t  was p r a c t i s e d  th ro u g h o u t  most o f  w es te rn  Europe,  This
c o n t a c t  l e d  to  a remarkab le  degree  o f  u n i f o r m i ty  in  p r a c t i c e :  
t h e  r u l e s  o f  p rocedu re  in  t h e  c o u r t s  o f  t w e l f t h - c e n t u r y  Eng l ish  
judges  d e l e g a t e  c l o s e l y  fo l low  th o s e  used in  the  o f f i c i a l s '  c o u r t s  
o f  s i x t e e n t h - c e n t u r y  S c o t l a n d . ^  Although i t  i s  n e c e s s a r y  he re  to  
s e p a r a t e  t h e  ev idence  o f  pap a l  j u r i s d i c t i o n  from t h e  r e g u l a r  j u d i c i a l  
b u s in e s s  o f  th e  d io c e s e ,  i t  i s  in  many ways an a r t i f i c i a l  d i s t i n c t i o n  
and one which a s i x t e e n t h - c e n t u r y  o f f i c i a l ,  w i th  h i s  r e v e re n c e  f o r  
t h e  canon law and f o r  t h e  papacy as th e  fount  o f  j u s t i c e ,  would have 
in  a l l  p r o b a b i l i t y  n e i t h e r  r e c o g n i s e d  nor  a p p r e c i a t e d .
1. SRO, F r a s e r  C h a r t e r s ,  GD86/116.
2. Cf. S aye r s ,  Judges  D e l e g a t e , 42-49;  an example i s  th e  t e n  days
a l lowed  f o r  appea l  ( i b i d . , 96) which i s  echoed by a d e c i s i o n  in
the  c o u r t  o f  t h e  o f f i c i a l  p r i n c i p a l  i n  1545 t h a t  an appea l  was 
i n v a l i d  s in c e  i t  had n o t  been made w i th in  t e n  days o f  the  d e f i n i ­
t i v e  s en ten c e  (Sen t .  S t  A . ,  fo ,  117v). Cf. below, 247.
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T H E  C O U R T  O F  T H E
B I S H O P ' S  O F F I C I A L
T H E  C O U R T  O F  T H E  B I S H O P ' S  O F F I C I A L
The j u d i c i a l  i n t e r e s t s  o f  t h e  church were c l e a r l y  bo th  
e x t e n s i v e  and complex and in  one form o r  a n o th e r  cou ld  in v o lv e  a lmos t  
any rank  o f  churchman o r  r e a c h  i n t o  any p a r i s h  in th e  land .  Wi th in  
t h i s  framework our  a t t e n t i o n  must now be focused  on t h a t  p a r t i c u l a r  
a r e a  o f  j u r i s d i c t i o n  e x e r c i s e d  by t h e  o f f i c i a l  and commissar ies  o f  
t h e  b ishop  and t h i s  s e c t i o n ,  t h e  f i r s t  o f  t h r e e  to  examine in  d e t a i l  
t h e  means by which t h a t  j u r i s d i c t i o n  was e x e r c i s e d ,  w i l l  c o n s id e r  
th e  o f f i c i a l ' s  c o u r t  as  a working t r i b u n a l  - how, when and where 
i t  was h e l d ,  and t h e  peo p le  who were in vo lved  in  i t .
1. THE DEVELOPMENT OF THE CONSISTORY COURT
The s i x t e e n t h - c e n t u r y  o f f i c i a l ' s  c o u r t  was th e  p ro d u c t  o f  
e v o l u t i o n  r a t h e r  than  i n s t i t u t i o n  so t h a t  terms such as ' c o u r t ' ,  
' c o n s i s t o r y '  or  ' c o n s i s t o r i a l  c o u r t '  can be used  o n ly  with  the  
s t r i c t e s t  r e g a r d  to  th e  p a r t i c u l a r  p e r i o d  and c i rc u m s tan c es  under 
d i s c u s s i o n .  The c o u r t  t h a t  i s  r e v e a l e d  by th e  Lo th ian  Act Books, 
w i th  i t s  h i g h l y  t e c h n i c a l  p r o c e d u r e ,  r e g u l a r  s e s s i o n s  and r e c o r d s  and 
i t s  s k i l l e d  corps  o f  a d v o c a t e s ,  had no c o u n t e r p a r t  in  th e  t h i r t e e n t h  
c e n tu ry ;  i n s t e a d  we must look to  an o l d e r  t r a d i t i o n  o f  j u r i s d i c t i o n  
which has i t s  r o o t s  in th e  v e ry  e a r l i e s t  c e n t u r i e s  o f  th e  c h u r c h ' s  
h i s t o r y  - th e  c o l l e c t i v e  e x e r c i s e  o f  j u s t i c e .
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As e a r l y  as th e  t h i r d  c e n t u ry  th e  w es te rn  church
accorded  a j u d i c i a l  f u n c t i o n  n o t  on ly  to  b i shops  bu t  a l s o  to  p r i e s t s
and deacons when a c t i n g  c o l l e c t i v e l y , ^  and in  l a t e r  c e n t u r i e s  the
e x e r c i s e  o f  j u r i s d i c t i o n  by th e  b i shop  in  a s s o c i a t i o n  w i th  h i s
c a t h e d r a l  c h a p t e r ,  or  by t h e  b ishop  w i th  an assembled synod,  has
2been w e l l  dem ons t ra ted  i n  c o n t i n e n t a l  s o u rc e s .  Edouard F o u rn ie r  
has drawn a t t e n t i o n  t o  th e  co r respondence  o f  th e  i d e a  i m p l i c i t  in  
bo th  ' c h a p t e r '  and ' synod'  ( t h a t  i s  t o  say ,  o f  th e  b i shop  s i t t i n g  
in  judgement w i th  h i s  c l e rg y )  with  t h e  d e s c r i p t i o n  o f  th e  b i s h o p ' s  
c o u r t  as  a ' c u r i a ' ,  a  word which from c l a s s i c a l  t imes  had been 
a s s o c i a t e d  w i th  t h e  c o l l e c t i v e  e x e r c i s e  o f  j u s t i c e  and which,  in  
th e  e l e v e n th  c e n t u r y ,  r e f e r r e d  p a r t i c u l a r l y  t o  th e  f e u d a l  c o u r t  in
3which t h e  s e ig n e u r  might  d e l i b e r a t e  w i th  h i s  v a s s a l s .  Whether or  
n o t  t h e  g r e a t  f e u d a l  i n t e r e s t s  o f  t h e  church l e d  to  an adop t ion  o f  
f e u d a l  p r a c t i c e s ,  as  F o u rn ie r  goes on to  s u g g e s t , ^  i s  n o t  im media te ly  
im p o r ta n t ;  what i s  s i g n i f i c a n t  i s  t h a t  p r i o r  to  t h e  appearance  o f  
t h e  b i s h o p ' s  o f f i c i a l  in  th e  l a t e  t w e l f t h  century^  (and i t  was w i th  
th e  a d m i n i s t r a t i o n  o f  j u s t i c e  i n  t h e  p e r i o d  b e fo re  t h e  advent  o f  the  
o f f i c i a l s  t h a t  F o u r n ie r  was p a r t i c u l a r l y  concerned) t h e r e  was a s t r o n g  
t r a d i t i o n  o f  c o l l e c t i v e  j u d i c i a l  d e l i b e r a t i o n  w i t h i n  th e  church - a 
t r a d i t i o n  in  which l a y  th e  o r i g i n s  o f  t h e  l a t e r  c o n s i s t o r y  c o u r t .
1. PPG, i v ,  co l .  533. j
2. E. F o u r n i e r ,  L 'O r i g in e  du V i c a i r e  Genera l  e t  des Autres  Membres |
de l a  Curie  D iocésa ine  ( P a r i s , 1940),  91 ,95 .  |
3. I b i d . ,  95-97.  ;|
4. I b i d . ,  98.
5. See above,  39-40.  )
•]
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The involvement  of  S c o t t i s h  c a t h e d r a l  c h a p t e r s  in
j u d i c i a l  d u t i e s  i s  i l l u s t r a t e d  by a judgement g iven in  1245 by
t h e  b ishop of  Dunkeld in  a d i s p u t e  in v o lv in g  th e  church of  Dull ,
a judgement g iven  ' i n  c o n s u l t a t i o n  w i th  our  v e n e ra b le  b r o t h e r
Clement,  b ishop  o f  Dunblane,  and w i t h ' t h e  canons o f  our c a t h e d r a l
church o f  D u n k e ld ' , ^  More u s u a l l y ,  however,  i t  was th e  decanal
c h a p t e r s  t h a t  were invo lved  and i t  i s  he re  t h a t  we f i r s t  f i n d  th e  
2o f f i c i a l s  a t  work. IVhen Laurence de Thoren ton ,  a rchdeacon and
o f f i c i a l  o f  St Andrews, t o g e t h e r  w i th  h i s  c o l l e a g u e s  pronounced
sen ten c e  a t  t h e  c h a p t e r  of  Lo th ian  in  t h e  e a r l y  1230s 'by  o r d i n a r y
j u r i s d i c t i o n ' ,  t h e y  d id  so on ly  a f t e r  h e a r i n g  the  adv ice  o f  th e
4'p r u d e n t  men o f  t h e  c h a p t e r  o f  L o th ia n ! .  J u s t  how much a t t e n t i o n  
was p a i d  to  t h i s  a d v ice  i s  n o t  c l e a r  bu t  a s u g g e s t io n  t h a t  i t  was
more th an  a mere f o r m a l i t y  comes from the  c h a p t e r  h e ld  a t  Auchte r -
muchty in  1240 where a d i s p u t e  between Dunfermline  Abbey and th e  
v i c a r  o f  I n v e r k e i t h i n g  was dec ided  by documentary ev idence  produced 
by th e  monks :
'Having c a r e f u l l y  examined th e  document 
th e  c h a p te r  t h e r e  dec reed  t h e  s a i d  monks 
to  be f r e e  and immune from payment o f  
th e  s a i d  s u m . '5
The names o f  the  o f f i c i a l  and o f  t h e  archdeacon o f  St Andrews and o f  
th e  dean of  F i f e  were th e n  appended n o t  as judges  b u t  as  w i tn e s s e s
1. ' C o n s i l i o  cum v e n e r a b i l i  f r a t r e  n o s t r o  Clemente deo g r a t i a  
ep i scopo  Dunblanensis  e t  cum c a n o n ic i s  n o s t r i s  c a t h e d r a l i  e c c l e s i e  
D unke ldens is '  ( St A. L i b . ,  307-8 ) .
2. See above 63.
3. See above 44.
4. 'Nos ve ro  p o s t  d i s p u t a t i o n e s  e t  r a t i o n e s  pa r t i u m  i n t e l l e c t a s  
communicate pruden t ium v i ro rum  c a p i t u l i  Laudonie c o n s i l i o  d i f -  
f i n i t i v e  pronunciavimus . . . '  (Dryburgh L i b e r , p . 78).
5. 'Quo a r t i c u l e  d i l i g e n t e r  i n s p e c t e  d e c r e v i t  ibidem cap i tu lum  
d i c t o s  monachos a s o lu c i o n e  d i c t e  pecun ie  l i b e r o s  f o r e  e t  immunes' 
(Dunfermline Regist rum,  p . 137).
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t o  t h e  c h a p t e r ' s  d e c i s i o n .  A nother  d i s p u t e ,  between th e  abbeys
o f  A rbroa th  and Dunfermline,  was ' f u l l y  a i r e d '  in  th e  c h a p t e r  o f
Angus in  1246 b e f o r e  be ing  s e t t l e d  by an amicable com posi t ion
b e f o r e  t h e  o f f i c i a l  a t  F o r f a r . ^  On th e  o t h e r  hand,  a t  a c h a p te r
h e l d  a t  Haddington in  1242/3 t h e  o f f i c i a l  and t h e  dean o f  Lothian
seem c l e a r l y  t o  have been r e g a r d e d  as  judges  when t h e  ev idence  was
2produced  'coram n o b i s  in  p leno  c a p i t u l o ' .  Although no c l e a r  
c o n c lu s io n  can be r eached  on t h i s  p o i n t  th e  j u d i c i a l  r o l e  o f  th e  
c h a p t e r ,  w hether  fo rmal  o r  r e a l ,  seems u n d e n ia b le ;  i t  i s  perhaps  
r e a s o n a b l e ,  in  t h e  l i g h t  o f  l a t e r  developments,  to  s u gges t  t h a t  
th e  c o l l e c t i v e  n a t u r e  o f  t h e s e  d e l i b e r a t i o n s  was g r a d u a l l y  be ing  
eroded  by th e  i n c r e a s i n g  a c t i v i t y  of  s k i l l e d  and p r o f e s s i o n a l  judges
As j u d i c i a l  t r i b u n a l s  t h e s e  c h a p te r s  had obvious  d i s ­
advan tages .  At th e  b e g inn ing  of  t h e  t h i r t e e n t h  c e n t u r y  th e  d io c e s e  
o f  St  Andrews was d iv i d e d  i n t o  s i x  d e a n e r i e s ,  f o u r  o f  which l a y  to  
t h e  n o r t h  o f  t h e  F or th  and two to  t h e  so u th ,  and t h i s  number was 
i n c r e a s e d  d u r in g  t h e  course  o f  t h e  ce n tu ry  by th e  d i v i s i o n  i n t o  two 
o f  th e  o ld  deanery  o f  Lo th ian  and by th e  c r e a t i o n  o f  th e  new deanery
3o f  Mearns.  The f i r s t  s ign  o f  the  d i v i s i o n  o f  t h e  deanery o f  
Lo th ian  a re  t o  be found i n  1245 when t h e  o f f i c i a l  o f  S t  Andrews hea rd  
a d i s p u t e  i n  t h e  c h a p t e r  o f  E a s t  L o th ian ,  h e ld  i n  t h e  p a r i s h  church 
o f  Lauder,  so th e  number o f  p o t e n t i a l  venues f o r  j u d i c i a l  p ro cee d in g s
1. A rb roa th  L ib e r ,  i ,  321,
2. St  A. L i b . , 390. 'Coram' i s  t h e  customary word f o r  i n d i c a t i n g  
a j u d i c i a l  p re s e n c e .
3. See above,  49-5Q.
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had c l e a r l y  been i n c r e a s e d . ^  Not on ly  were t h e  l o c a t i o n s  of  th e
c h a p te r  meetings  s c a t t e r e d  w ide ly  th roughou t  the  d io c e s e  b u t  the
meetings  them se lves  would n e c e s s a r i l y  be i n f r e q u e n t  and o f  s h o r t
d u r a t i o n .  T h e i r  pu rpose  was as much a d m i n i s t r a t i v e  as j u d i c i a l
and th e y  seem to  have f u l f i l l e d  a t  th e  l e v e l  of  t h e  deanery  much
2t h e  same f u n c t i o n  as d id  t h e  synod a t  d iocesan  l e v e l ,  w hile  the
3c h a p t e r  a t  Auchtermuchty i s  r e c o r d e d  as be ing  ' c e l e b r a t e d ’ in  th e  
same way as th e  g e n e ra l  synod o f  David de Bernham was ’c e l e b r a t e d ’ 
a t  Musselburgh in  1242.^
At some p o i n t  d u r in g  t h e  t h i r t e e n t h  c e n tu ry  the  impor tance  
o f  t h e  decanal  c h a p t e r s  seems t o  have waned in  t h e  f a c e  o f  a l a r g e r  
and more comprehensive g a t h e r i n g  known as a ’ c o n s i s t o r y ’ . I t  may 
have been t h e  d i v i s i o n  o f  t h e  o ld  Lo th ian  deanery  (which no doubt  
accounted  f o r  a l a r g e  p a r t  o f  th e  j u d i c i a l  and a d m i n i s t r a t i v e  
b u s i n e s s  o f  th e  d iocese )  i n t o  two new u n i t s  t h a t  prompted th e  assembly 
o f  c l e r g y  on an a r c h i d i a c o n a l  r a t h e r  than  a decana l  b a s i s ,  bu t  
c e r t a i n l y  by t h e  f o u r t e e n t h  c e n t u r y  th e  i n s t i t u K o n  of  th e  c o n s i s t o r y  
seems to  have been e s t a b l i s h e d .  An e p i s c o p a l  s t a t u t e  o f  th e  
d io c e se  o f  S t  Andrews, d a t a b l e  to t h a t  c e n tu ry ,  r e q u i r e d  a l l  th e
1. St  A. L i b . , 329-31.  For t h e  d i v i s i o n  o f  th e  deanery  see 
Watt,  F a s t i , 319-20.
2.  See above,  49-50.
3. E.g.  t h e  c h a p te r  he ld  a t  Auchtermuchty in  1240: ’apud 
Uchtermothekin p a r t i b u s  in  c a p i t u l e  ibidem c e l e b r a t e  pe r  
p r o c u r a t o r e s  l e g i t t i m e  c o n s t i t u t e s  co m p a re n t ib u s ’ ( Dunfermline 
R eg i s t ru m , 137).
4. ’Octo menses a d ie  hu jus  synodi  apud Muski lburgh c e l e b r a t e  d ie  
Lune [S May 1 2 4 2 ] ’ (SES, i i ,  63 ) .
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c l e r g y  o f  the  d io c e se  to  meet a n n u a l ly  a t  t h e  c o n s i s t o r y  a f t e r
E a s t e r  - t h o s e  o f  th e  a rchdeacon ry  o f  St  Andrews meet ing a t  th e
p a r i s h  church o f  S t  Andrews, and th o s e  of  th e  a rchdeaconry  o f
Loth ian  meeting  a t  St  G i l e s  in  Edinburgh .^  The purpose  of  t h e
2t h r e e  s t a t u t e s  r e l a t i n g  to  t h i s  c o n s i s t o r y  was a d m i n i s t r a t i v e ,  
s i m i l a r  t o  th e  purpose  o f  a synod,  and c l e a r l y  t h e s e  g a t h e r in g s  
had t ime f o r  such g e n e ra l  b u s i n e s s  as the  two r e s i g n a t i o n s  made
3’ in  f u l l  c o n s i s t o r y ’ in  S t  G i l e s  in  1293; bu t  a s en te n c e  pas s ed  
i n  t h e  c o n s i s t o r y  o f  Edinburgh in 1314/15 shows t h a t  j u d i c i a l  
d u t i e s  were a l s o  an e a r l y  f e a t u r e  o f  t h e s e  a s s e m b l i e s . ^  Never­
t h e l e s s ,  b e f o r e  we can conclude  t h a t  th e  c o n s i s t o r y  absorbed  th e  
j u d i c i a l  r o l e  o f  t h e  d ia c o n a l  c h a p t e r  (and o f f i c i a l s  a re  no t  found 
a d j u d i c a t i n g  a t  such c h a p t e r s  a f t e r  t h e  t h i r t e e n t h  cen tu ry )  we must 
fa c e  an appa re n t  c o n t r a d i c t i o n :  on th e  one hand we have th e
g a t h e r i n g  o f  a l l  t h e  c l e r g y  o f  t h e  a rchdeaconry  in  one church j u s t  
once every  y e a r  (and i t  cou ld  h a r d l y  be expec ted  to  occur  more 
o f t e n )  and which can have l a s t e d  only  a few d ay s ,^  and on t h e  o t h e r  
we have th e  j u d i c i a l  needs of  an a r e a  p ro b ab ly  v e ry  much l a r g e r  than  
t h a t  which had fo rm e r ly  been t h e  r e s p o n s i b i l i t y  o f  t h e  c h a p t e r s .
1. I b i d . ,  i i ,  70.
2. I b i d . , i i ,  70-71.
3. L ib e r  Cartarum Sanc te  Crucis  [Holyrood Liber ]  (Bannatyne 
Club,  1840),  p . 81.
4. Dunfermline R eg i s t ru m , p p . 233-5,
5. The s t a t u t e  does n o t  say how long t h e  ’annual  c o n s i s t o r y ’ was
t o  l a s t  b u t  t h e  two subsequen t  s t a t u t e s  r e f e r  to  what shou ld  be
dome d u r in g  ’ t h o s e  d a y s ’ ( d i c t i s  d iebus)  (SES, i i ,  70).
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The s o l u t i o n  o f  t h i s  problem must begin  w i th  a r e - r e a d i n g
o f  t h e  p a r t i c u l a r  s t a t u t e  r e l a t i n g  to  t h e  annual  c o n s i s t o r y .
Joseph  Rober tson ,  t h e  e d i t o r  o f  t h e  S t a t u t a , l a b e l l e d  t h e  s t a t u t e
w i th  h i s  own head ing  'de  c o n s i s t o r i o  semel in  anno t e n e n d o '^  and
t h i s  was r e n d e r e d  in  David P a t r i c k ' s  E n g l i s h  t r a n s l a t i o n  as ' o f
2h o ld in g  a c o n s i s t o r y  once a y e a r ' , This  i s  no t  t h e  p r e c i s e  sense
o f  t h e  L a t in .  What t h e  b i sh o p  r e q u i r e d  was t h a t :
'Omnes e c c l e s i a ru m  r e c t o r e s  v i c a r i i  p r e s b y t e r i  
p a r o c h i a l e s  e t  c e t e r i  c a p e l l a n i ,  tarn pro  
animabus quam pro  c a p e l l a n i s  c é l é b r a n t e s ,  
conven ian t  semel in  anno s c i l i c e t  proximo 
c o n s i s t o r i o  n o s t r o  p o s t  R esur rec t ionem  
Dominicam t e n e n d o . ' ^
or  in  o th e r  words,  t h a t  a l l  t h e  c l e r g y  a re  to  assemb le  once a yea r  
and t h a t  t h i s  assembly i s  to  t a k e  p l a c e  a t  th e  f i r s t  c o n s i s t o r y  
a f t e r  E a s t e r .  I t  seems c l e a r  t h a t  t h e r e  was more than  one con­
s i s t o r y  a year  and t h a t  i t  was n o t  s o l e l y  t h e  g a t h e r i n g  o f  th e  c l e r g y  
t h a t  made a ' c o n s i s t o r y ' .  The s t a t u t e  p ro v id ed  f o r  t h e  annual  
assembly t o  t a k e  p l a c e  some t ime  a f t e r  E a s t e r .  Th is  seems to  have 
become t h e  accustomed t ime t o  h o ld  d iocesan  synods which,  in  t h e  
s i x t e e n t h  c e n t u ry  a t  l e a s t ,  took p l a c e  s h o r t l y  a f t e r  E a s t e r  in  th e  
d io c e s e s  o f  St Andrews and Dunblane.^ In view o f  t h e  t r a v e l l i n g  
in vo lved  a m id -w in te r  d a t e  f o r  so l a r g e  a g a t h e r i n g  would h a r d l y  
be expec ted ,  y e t  t h e  c o n s i s t o r y  o f  1293 was h e ld  on th e  S a tu rday  
b e fo re  th e  f e a s t  o f  St Thomas t h e  a p o s t l e  (which f a l l s  on 21 December)
1. I b i d . , i i ,  70.
2. P a t r i c k ,  S t a t u t e s , 74.
3. SES, i i ,  70.
4. See above 59-60,
5. Holyrood L ib e r ,  81.
w h i le  t h e  c o n s i s t o r y  a t  which a s en tenc e  was pas s ed  i n  1314/15 
was h e l d  on th e  day a f t e r  t h e  f e a s t  o f  St  S c o l a s t i c a  (which f a l l s  
on 10 F e b r u a r y ) . ^  Although t h e s e  examples may c o n s id e r a b ly  p r e ­
d a t e  t h e  s t a t u t e  in  q u e s t i o n ,  t h e y  lend  weigh t  t o  t h e  id e a  t h a t  
r e g u l a r  c o n s i s t o r i e s  were be ing  h e l d  from as e a r l y  as th e  end o f  
t h e  t h i r t e e n t h  c e n tu ry .
At t h e  annual  a s s e m b l ie s  i t  was in t e n d e d  t h a t  th e  c l e r g y
should  r e c e i v e  g e n e r a l  i n s t r u c t i o n s  as to  t h e i r  conduct  and d u t i e s
and t h a t  t h e y  shou ld  b r i n g  w i th  them r e p o r t s  o f  moral d e l i n q u e n t s
in  t h e i r  p a r i s h e s  and o f  th e  d ea th s  t h a t  had o c c u r r e d  t h e r e  d u r ing  
2t h e  y e a r ;  in  s h o r t ,  t h e  purpose  seems to  have been l a r g e l y  
a d m i n i s t r a t i v e ,  s i m i l a r  t o  t h a t  o f  th e  synod. Thus i t  may have 
been t h a t  t h e  o t h e r  c o n s i s t o r i e s  o f  t h e  yea r  were l e f t  f r e e  to  dea l  
more e x c l u s i v e l y  w i th  j u d i c i a l  b u s i n e s s .  U n f o r tu n a t e ly  we have 
no d e t a i l e d  r e c o r d s  o f  t h e  a t t e n d a n c e  a t  t h e s e  c o n s i s t o r i e s  b u t  
such ev idence  as t h e r e  i s  te nds  to  s u ppo r t  t h i s  th e o ry .  The 
r e s i g n a t i o n s  made a t  t h e  c o n s i s t o r y  o f  1293 were w i tn e s s e d  by John 
de Tinwald who was a d o c to r  o f  c i v i l  law and a commissary o f  t h e
3o f f i c i a l  o f  St  Andrews, by Alp in  de S t r a t h e a r n  who was th en  the  
k i n g ' s  t r e a s u r e r  b u t  who had been bo th  archdeacon and o f f i c i a l  o f
4St Andrews, by Mas te r  Thomas de B o nk i l l  who was ' p ro b a b ly  a canon 
l a w y e r ' ,  ^ and by th e  r e c t o r  o f  K e i th .^  The d i s p u t e  hea rd  a t  th e
1. Dunfermline Regis t rum,  233-5.
2. SES, i i ,  70-71.
3. Watt ,  D ic t i o n a r y ,  425-6.
4. I b i d . , 521-2.
5. I b i d . , 55.
6. Holyrood L i b e r ,  81.
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c o n s i s t o r y  o f  1314/15 was conducted  q u i t e  d e f i n i t e l y  ' coram nob is
o f f i c i a l i  c u r i e  S a n c t i  Andree '  and was s e a l e d  by th e  o f f i c i a l  w i th
h i s  s e a l  and w i th  t h a t  o f  t h e  b i s h o p . ^  S i m i l a r l y  a case s e t t l e d
p e a c ^ l y  in a c o n s i s t o r y  h e l d  in  Glasgow in 1351 was s e a l e d  by the
2o f f i c i a l  on ly ,  in  t e s t im o n y  o f  t h e  agreement.
Whatever th e  purpose  o f  t h e s e  c o n s i s t o r i e s  they  were n o t  
y e t  permanent  i n s t i t u t i o n s .  In 1314/15 t h e  c o n s i s t o r y  a t  Edinburgh 
i s  r e c o rd e d  as b e in g  ' c e l e b r a t e d '  i n  t h e  same way as t h e  c h a p t e r s
3and synods o f  t h e  t h i r t e e n t h  c e n t u r y ,  and th e  same e x p re s s io n  i s  
used  o f  the  Glasgow c o n s i s t o r y  o f  1351. At some p o i n t  du r ing  th e  
f o u r t e e n t h  c e n t u r y ,  however,  i t  would seem t h a t  th e  c o n s i s t o r y ,  o r  
a t  l e a s t  i t s  j u d i c i a l  f u n c t i o n s ,  a c q u i r e d  some degree  o f  permanence ,^  
I t  i s  te mpting  to  see t h e  b e g in n in g  o f  t h i s  p ro c e s s  in  t h e  r e c o r d  
o f  t h e  1314/15 c o n s i s t o r y  where sen tence  was d e l i v e r e d  ' i n  c o n s i s t o r i o  
de Edinburgh in  c r a s t i n o  s a n c t e  S c o l a s t i c e  v i r g i n i s  ann i  g r a t i e  
MCCCXIV in  c o n s i s t o r i o  ibidem c e l e b r a t e ' ,  by g iv in g  to  t h e  f i r s t  
occas ion  o f  t h e  word ' c o n s i s t o r y '  t h e  meaning o f  th e  c o u r t  o r  
assembled t r i b u n a l  where s en te n c e  was g iven ,  and to  t h e  second th e
1. Dunfermline R eg is t rum , p p . 233-5.
2. Cambuskenneth R eg i s t rum , p . 204.
3. See above,  86.
4. This  p r o c e s s  was n o t  c o n f in e d  t o  S c o t l a n d :  t h e  d e c l i n e  o f  
r e g u l a r  synods has been n o te d  in  t h e  f o u r t e e n t h - c e n t u r y  d io c ese  
o f  Worces te r  where,  i t  has been s u g g e s te d ,  ' t h e  growth o f  t h e  
b i s h o p ' s  c o u r t s ,  in  p a r t i c u l a r  o f  t h e  c o n s i s t o r y  w i th  i t s  
r e g u l a r  s e s s i o n s  in  v a r io u s  p a r t s  o f  t h e  d i o c e s e ,  made th e  
j u d i c i a l  a c t i v i t y  o f  t h e  synod l e s s  n e c e s s a r y ' . (Haines ,  
W orces te r ,  p . 88),
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meaning o f  t h e  c o n s i s t o r i a l  day o r  even t  which was c u r r e n t l y
be in g  ' c e l e b r a t e d ' .  Such a r e a d i n g  co r responds  c l o s e l y  wi th
th e  e a r l y  ev idence  o f  th e  c o n s i s t o r y  c o u r t  a t  C an te rbu ry  where
' c o n s i s t o r y '  r e f e r r e d  t o  the  s e s s i o n s  o f  t h a t  c o u r t  which,  in
th e  f o u r t e e n t h  c e n t u r y ,  u s u a l l y  occupied  a space o f  t h r e e  days
a t  i n t e r v a l s  o f  t h r e e  weeks: ' c a s e s  in t ro d u c e d  in  one " c o n s i s t o r y "
were u s u a l l y  h e a rd  a g a in  on t h e  same c o u r t  day o f  th e  n e x t
" c o n s i s t o r y " ' . ^  Although th e  c l e r k  o f  the  Edinburgh c o n s i s t o r y
may mere ly  have r e p e a t e d  th e  word th rough  c a r e l e s s n e s s  t h e  id e a
o f  th e  c o n s i s t o r y  as an e s t a b l i s h e d  p l a c e  does seem to  have been
emerging in  p r e f e r e n c e  to  th e  i d e a  o f  a c o n s i s t o r y  as an o c c a s i o n a l
even t .  By 1410 b u s i n e s s  was t r a n s a c t e d  in  ' t h e  c o n s i s t o r i a l  p l a c e '
2( i n  loco c o n s i s t o r i a l i )  in  Glasgow c a t h e d r a l ,  w h i le  by 1477 a 
s i m i l a r  p l a c e  in  S t  G i l e s  was d e s c r ib e d  as ' u s u a l  and a c c u s to m e d ' , ^
By th e  s i x t e e n t h  c e n t u ry  ' c o n s i s t o r i a l  p l a c e s '  a r e  found in  almos t  
every  d io c e se  - u s u a l l y  l o c a t e d  i n  t h e  c a t h e d r a l  church^ - w h i le  
th e  term ' c o n s i s t o r i a l  c o u r t '  was e v e n t u a l l y  a p p l i e d  to  t h e  o f f i c i a l s '  
c o u r t s  in bo th  Glasgow and Edinburgh .^  Once e s t a b l i s h e d  t h e  Lo th ian
1. Woodcock, C a n t e r b u r y , p . 32.
2. Melrose L i b e r , i i ,  p . 510.
3. ' I n  e c c l e s i a  b e a t i  E g i d i i  de Edinburgh loco c o n s i s t o r i a l i  
eiusdem s o l i t o  e t  c o n s u e to '  ( RMS, x ix ,  n o . 149),
4. E.g.  a t  Dunkeld (A rbroa th  L i b e r , i i ,  274) ,  Dunblane ( I n c h a f f r a y  
C h a r t e r s , 148-50) and Moray (SRO, Mey P a p e r s , , GD96/38). There 
was a l s o  a ' c o n s i s t o r i a l  p l a c e '  in  th e  chape l  r o y a l  a t  S t i r l i n g  
(Chapel Royal A cta ,  f o . 2 v ) ,
5. The Acts of  t h e  Lords A u d i to r s  o f  Causes and C o m p la in t s , ed.
T. Thomson (Edinburgh,  1839),  p . 131; P ro t .  Bk. Johnson,  7.
91
c o u r t  i s  seldom found removed from Edinburgh:  i t  seems to  have
taken  temporary  r e fu g e  in  Musselburgh from th e  p la gue  of 1530^
b u t  i t  appears  to  have remained unmoved in  t h e  f ace  o f  th e  epidemic
2which s e n t  th e  c o u r t  o f  s e s s i o n  s c u r r y in g  to  L in l i thgow  in  1545, 
w h i le  t h e  s u g g e s t io n  t h a t  p ro c e e d in g s  shou ld  be suspended  in  th e
3face  o f  an advancing Eng l i sh  army in  1548 went s t e r n l y  unheeded.
In g e n e r a l ,  as  w i l l  be seen l a t e r , ^  t h e  r e c o r d  o f  th e  Loth ian  c o u r t  
i n  t h e  face  o f  p o l i t i c a l  and s o c i a l  d i s t u r b a n c e  was a c r e d i t a b l e  
one.
2. THE SESSIONS OF THE COURT
The o f f i c i a l ' s  c o u r t  had thus  evo lved  as a permanent  
e s t a b l i s h m e n t  w i th  r e g u l a r  s e s s i o n s  - a development t h a t  had no 
doubt been encouraged by t h e  i n s t i t u t i o n  o f  a s e p a r a t e  o f f i c i a l a t e  
f o r  t h e  a rchdeaconry  o f  Lo th ian  in  t h e  l a t e  f o u r t e e n t h  c e n t u ry ,^  
which had removed th e  need f o r  t h e  o f f i c i a l  to  d iv i d e  h i s  t ime 
between th e  a r e a s  t o  t h e  n o r t h  and t o  the  sou th  o f  t h e  F o r th .
J u s t  how r e g u l a r  th e  s e s s i o n s  o f  t h e  cou r t  were can be c h a r t e d  from 
the  ev idence  o f  t h e  s u r v i v i n g  Loth ian  and Dunblane Act Books. At 
f i r s t  s i g h t  n e i t h e r  c o u r t  seems t o  have observed  a r e g u l a r  p a t t e r n  
o f  s e s s i o n s :  th e  days o f  s e s s i o n s  in  th e  Loth ian  Acta I I  d i f f e r
1. Cf. below, 317.
2. RPC, i ,  5.
3. Acta  I ,  fo,, 412v.
4. See below. 314-23.
5. See above, 52.
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from th o se  in  Acta  I and b o th  d i f f e r  from th o s e  in  the  Dunblane
A cta ,  where the  c o u r t  seems to  have s a t  on Sundays,  on E a s t e r  Day
o r  on any o t h e r  day t h a t  took i t s  fancy .  C l e a r l y  each c o u r t  must
have fo l lowed  i t s  ov-m code o f  p r a c t i c e  b u t  t h e  p r i n c i p a l  key to
t h i s  ap p a re n t  d i s p a r i t y  l i e s  in  a p p r e c i a t i n g  a b a s i c  d i v i s i o n
between two types  o f  b u s i n e s s  c a r r i e d  on i n  t h e s e  c o u r t s .  This
d i v i s i o n  w i l l  be t h e  s u b j e c t  o f  a f u l l e r  d i s c u s s i o n  l a t e r ^  bu t  i t
w i l l  be n e c e s s a r y  he re  b r i e f l y  t o  a n t i c i p a t e  th e  argument.  A
la rg e  number o f  e n t r i e s  in th e  Loth ian  Acta I and in  t h e  Dunblane
A cta ,  and almost  a l l  o f  t h e  e n t i e s  in  Lothian Acta I I ,  a r e  r e c o r d s
o f  a c t s  o f  m oni t ion  - t h a t  i s  t o  say ,  they  do n o t  r e c o r d  judgements
or s t a g e s  in  a s u i t  b u t  j u d i c i a l  warnings t o  perform a s p e c i f i e d  t a s k ;
in  g e n e ra l  th e y  r e l a t e  t o  minor b u s in e s s  t r a n s a c t i o n s  and d e b t s  and
may be compared t o  th e  r e g i s t r a t i o n  o f  c o n t r a c t s .  Th is  b u s in e s s
was c l e a r l y  r e g a rd e d  as a s e p a r a t e  f u n c t i o n  o f  th e  c o u r t  o f  th e
o f f i c a l  o r  commissary,  and as  i t  was one which must have p layed  an
im p o r tan t  r o l e  i n  t h e  l i f e  o f  t h e  community i t  was c l e a r l y  d e s i r a b l e
t h a t  i t  shou ld  n o t  be t i e d  t o  the  r e g u l a r  s e s s i o n s  o f  th e  c o u r t .
Thus we f i n d  in  t h e  Dunblane Acta the  s t a r t  o f  t h e  summer v a c a t io n
2o f  1551 no ted  on 29 August and th e n  fo l lowed  by tw en ty -seven  i tems 
o f  b u s i n e s s  b e f o r e  ' F i r s t  H ea r ing '  (prima a u d i e n t i a )  marks the  
beg inn ing  o f  th e  new te rm on 5 October .  S i m i l a r l y ,  in  Acta I I  the seem­
i n g l y  i r r e l e v a n t  head ing  ' F i r s t  H ear ing '  i s  used a t  th e  end o f  a
1. See below, 180-7.
2. ' I n d i c t i o  f e r i a r u m '  - l i t e r a l l y ,  ' t h e  announcement o f  the  
h o l i d a y s ' ,  (Dunblane Acta,  fo .  8 8 v ) .
3. 'P rima a u d i e n t i a '  ( i b i d . , f o .9 0 v ) .
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week o f  b u s i n e s s  to  i n d i c a t e  t h e  s t a r t  o f  t h e  a c t u a l  j u d i c i a l  
t e rm .^  With t h i s  d i v i s i o n  o f  b u s i n e s s  in  mind, and by us ing  
t h e  t h r e e  r e c o rd s  in  c o n j u n c t i o n ,  we can o b ta in  a c l e a r  p i c t u r e  o f  
t h e  fo u r  terms o r  s e s s i o n s  a n n u a l ly  observed by t h e s e  c o u r t s .
The f i r s t  s e s s i o n  a f t e r  Chr istmas  began i n v a r i a b l y  on
22 Jan u a ry  a t  bo th  Edinburgh and Dunblane (o r  on 3 J anuary  when t h e
3second f e l l  on a Sunday) and ended a t  E a s t e r .  The l e n g th  o f  the  
E a s t e r  b reak  seems t o  have been the  same f o r  bo th  c o u r t s  w i th  t h e  
f i r s t  h e a r i n g  o c c u r r i n g  on th e  Monday a f t e r  th e  f i r s t  Sunday a f t e r  
E a s t e r  ( t h e  Sunday known as ' dominion i n  a l b i s ' ) ^  or  on t h e  Tuesday 
i f  Monday was a f e a s t  day .^  The nex t  long b reak  was n o t  u n t i l  
August bu t  i t  would seem t h a t  a t  Edinburgh a t  l e a s t  t h e  i n t e r v e n i n g  
p e r i o d  was d iv id e d  i n t o  two s e p a r a t e  t e i m s . I t  was th e  custom a t  
th e  c o u r t  o f  a r che s  in  London to  beg in  a new term on T r i n i t y  Monday 
( e i g h t  days a f t e r  W h i t s u n ) t h e  Lo th ian  c o u r t  observed  a b reak  
o f  f o u r  days a f t e r  Whitsun,  b eg in n in g  on th e  fo l lo w in g  F r id a y ,  and 
t h e r e  i s  a n o te  o f  a ' F i r s t  Hear ing a f t e r  P e n t e c o s t '  on 3 June  1547 
in  Acta I and a s i m i l a r  n o te  in  Acta I I  on th e  Thursday a f t e r  
Whitsun in  1551 a f t e r  two days o f  moni t ion  b u s i n e s s . ^  Th is  b reak  
o f  s e s s i o n  does n o t  seem t o  have been observed  a t  Dunblane where
1. E.g .  Acta I I ,  fo .  22Sr.
2. E.g.  Acta I ,  fo .  261r ;  Dunblane A cta ,  fo .  I r .
3. E.g.  Acta I ,  fo .  40v.
4. E.g.  Dunblane A cta ,  fo .  40r ;  Acta I ,  fo .  138v.
5. E.g .  in  1552 when Monday 26 A p r i l  was t h e  f e a s t  o f  S t  Mark
6. C.R. Cheney, A Handbook o f  Dates (London, 1970),  73.
7. Acta I ,  fo .  176r.
8. Acta I I ,  fo .  73v.
94
t h e r e  i s  no n o te  o f  ' F i r s t  H ear ing '  a f t e r  Whitsun and where th e  
resumpt ion  o f  j u d i c i a l  b u s in e s s  a f t e r  t h e  f e s t i v a l  v a r i e d  from 
Wednesday in  1552 t o  Thursday in  1554 and F r id ay  in  1553.^
The p r i n c i p a l  summer v a c a t i o n  began f o r  bo th  c o u r t s  in
l a t e  August and was occa s io n ed ,  as  t h e  commissary o f  Dunblane d e c l a r e d ,
2by ' t h e  n e c e s s i t y  o f  th e  h a r v e s t  and o f  g a t h e r i n g  i n  t h e  f r u i t ' .
The u n c e r t a i n t y  o f  t h e  h a r v e s t  p ro b ab ly  accounts  f o r  t h e  v a ry in g  
l e n g th s  o f  t h e  v a c a t i o n s  devo ted  to  i t .  The Dunblane r e c o rd s  a re  
th e  most p r e c i s e  h e re  w i th  t h e  commissary announcing t h e  ' f e r i a s '  
on t h e  l a s t  Sa tu rd ay  o f  August and g iv i n g  a t  t h e  same t ime t h e  d a t e  
on which t h e  c o u r t  was to r e a s s e m b le ,  u s u a l l y  th e  beg inn ing  o f  t h e  
second week in  October  which al lowed f o r  an average  b reak  o f  s i x  
weeks. A s i m i l a r  a r rangement seems to  have p r e v a i l e d  in  the  
Loth ian  c o u r t  where t h e  f i r s t  h e a r i n g  u s u a l l y  took  p l a c e  in  e a r l y  
October ;  an e x c e p t io n  was in  1547 when t h e  cou r t  d i d  n o t  r e - a s s e m b l e  
u n t i l  29 O ctober ,  p ro b a b ly  r e f l e c t i n g  th e  d i s t u r b a n c e s  caused by t h e  
E n g l i s h  in v a s io n  and t h e  b a t t l e  o f  P in k ie  in  September o f  t h a t  y e a r . ^  
The f i n a l  s e s s i o n  o f  th e  c o u r t  th e n  r an  u n t i l  Chris tmas  Eve.
1. Dunblane A cta ,  f o s .  181r ,  369r ,  286v,
2. 'Ob n e c e s s i t a t e m  messium e t  frugem c o l l i g e n d i '  ( i b i d . , f o .88v} .
3. E.g .  29 Aug. - 5 Oct.  1551; 27 Aug. - 17 Oct.  1552;
26 Aug. - 9 Oct .  1553; 25 Aug. - 8 Oct.  1554.
4. The autumn s e s s i o n  i n  Edinburgh in  1546 began on 11 October,
and subsequent  summer v a c a t i o n s  were as f o l l o w s :  30 Aug. - 29 
Oct .  1547; 25 Aug. - 8 Oct .  1548. Acta I I  r e c o rd s  two ' F i r s t
H ea r in g s '  a t  t h i s  season :  13 Oct.  1550 and 10 Oct.  1552.
There i s  l i t t l e  comparable ev idence  f o r  the  c o u r t  in  St Andrews 
b u t  i t  may be n o te d  t h a t  th e  p r i n c i p a l ' s  Sen tence Book b eg in s  
w i th  a l e n g th y  and formal preamble  on 10 Oct .  1541 (Sent .  S t  A. ,  
f o . 3 r ) .
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During th e s e  fo u r  s e s s i o n s  - from 2 Jan u a ry  t o  E a s t e r ,  
from E a s t e r  t o  iVhitsun, from Whitsun to  the  end of  August ,  and from 
October  to  Chr is tm as  - t h e  c o u r t  was in  s e s s i o n  on every  week-day 
w i th  t h e  ex c e p t io n  o f  t h o s e  which f e l l  on a s a i n t ’ s day o r  a 
f e s t i v a l .  In g e n e ra l  t h e  days observed  as d i e s  non s e s s i o n i s  were 
s i m i l a r  t o  t h o s e  observed  by t h e  c o u r t  o f  a r che s^  b u t  t h e  p r a c t i c e  
o f  each cou r t  d i f f e r e d  s l i g h t l y .  The fo l l o w in g  days were observed  
as d i e s  non in  t h e  c o u r t s  o f  Lo th ian  and Dunblane,  w i th  th e  e x c e p t io n  
o f  th o s e  marked by an a s t e r i s k  which were observed  in  th e  Loth ian  
c o u r t  a lo n e ;  Epiphany (6 J a n u a r y ) ;  Conversion o f  St  Paul (25 
J a n u a r y ) * ;  P u r i f i c a t i o n  o f  th e  B.V.M. (2 F e b ru a ry ) ;  S t  M at th ia s  
(24 F e b ru a ry ) ;  Shrove Tuesday*;  Annunc ia t ion  o f  t h e  B.V.M. (25 
March)*;  S t  Mark (25 A p r i l ) ;  S ts  P h i l i p  and James (1 May); Holy 
Cross (3 May); Ascension Day; S t  Barnabas (11 J u n e ) ; St John th e  
B a p t i s t  (24 J u n e ) ; S t s  P e t e r  and Paul (29 J u n e ) ; Lammas (1 A u g u s t ) ; 
S t  Lawrence (10 A ugust ) ;  Assumption o f  the  B.V.M. (15 A ugust ) ;
St  Bartholomew (24 A ugust ) ;  St Luke (18 O c to b e r ) ;  S t s  Simon and 
Jude (28 O c t o b e r ) ; A l l  S a i n t s  (1 November); 3 November ( the  s i g ­
n i f i c a n c e  o f  t h i s  d a t e  i s  no t  c l e a r ) * ;  St Mart in  (11 November);
S t  K a the r ine  (25 November)*; St  Andrew (30 November); S t  N icholas  
(6 December)*; Concept ion  o f  t h e  B.V.M. (8 December); S t  Thomas 
(21 December). Thus i n  an ave rage  y e a r ,  a l low ing  f o r  Sundays, f e a s t  
days and v a c a t i o n s ,  between 130 and 140 days would no t  be a v a i l a b l e  
fo r  r e g u l a r  c o n t e s t e d  b u s i n e s s  in  th e  c o u r t s  o f  Lo th ian  and Dunblane.  
While t h i s  may seem an unduly l a r g e  number i t  should  be remembered 
t h a t  t h e  p e r i o d  f o r  which th e  c o u r t s  were f u l l y  a v a i l a b l e ,  and which
1. Cf. Cheney, D a te s , p . 73.
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amounted t o  almost  two t h i r d s  o f  t h e  y e a r ,  compares fav o u ra b ly
with  the  r e c o rd s  of  con temporary  s e c u l a r  c o u r t s ; ^  in  a d d i t i o n
t h e r e  were,  as  we have s een ,  c o n s i d e r a b l y  ex tended  f a c i l i t i e s  f o r
t h e  conduct  o f  m on i t ion  b u s i n e s s  which formed a l a r g e  p a r t  o f  th e
c o u r t s '  d u t i e s .  I t  i s  i n t e r e s t i n g  to  n o te  t h a t  d e s p i t e  th e
r e g u l a r  observance  o f  t h e s e  v a r io u s  f e s t i v a l s  the  members o f  the
c o u r t  themse lves  seem to  have ta ken  l i t t l e  account  o f  them. I t
was the  p r a c t i c e  in  t h e  s h e r i f f  c o u r t s  f o r  a case which had been
c o n t in u ed  to  a day on which t h e  c o u r t  d id  no t  s i t  t o  ' f a l l  a s l e e p ' ,
2a new summons be ing  r e q u i r e d  f o r  i t s  re sum pt ion .  The Loth ian  
Acta a re  f u l l  o f  o cca s io n s  when a new d i e t  in  a case was a s s ig n e d  
to  a d i e s  non^ o r  even t o  a day dur ing  th e  h a r v e s t  v a c a t i o n , ^  bu t  
t h e  a c t i o n s  r e a p p e a r  w i th o u t  f u s s  on th e  nex t  a v a i l a b l e  c o u r t  day - 
a l b e i t  months l a t e r . ^
Evidence r e l a t i n g  to  t h e  t imes  o f  th e  d a i l y  s e s s i o n s  i s  
ve ry  s c a r c e  and i t  i s  d i f f i c u l t  t o  come to  any f i rm  c o n c lu s io n s .
I t  w i l l  be remembered t h a t  t h e  sheep in  Henryson 's  f a b l e  was summoned 
t o  cou r t  a f t e r  s u n s e t  and t h a t  he r i g h t l y  o b j e c t e d  t h a t  'no judge  
should  s i t  i n  C o n s i s to ry  so l a t e  a t  e v e n ' , ^  While Henryson was 
concerned w i th  e x a g g e r a t i n g  t h e  i l l e g a l i t y  o f  the  s h e e p ' s  t r i a l  t h e r e
1. See below, 275-7.  The c o u r t  o f  a rc h e s  appea rs  to  have been 
c lo se d  to  r e g u l a r  b u s in e s s  f o r  about  220-230 days every  y ea r .
2. F i f e  Cour t  Book, p p . 286-7 ,  315.
3. E.g.  Acta I ,  f o s .  25v, 27 r ,  S i n c l a i r  v. Henr ison .
4. E.g .  i b i d . , fo .  229r ,  Ker v Lauson.
5. Sometimes the  c l e r k  n o t e s  t h a t  an a c t i o n  was be ing  resumed where 
i t  had been l e f t  o f f  (u b i  dimissum e s t ) .
6. See below. Appendix I ,  p . 335 ,  11, 55-56.
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form o f  appea l  t h a t  was drawn up in  ' t h e  c o n s i s t o r i a l  p l a c e '  in  
7St G i le s  in  1535, or  th e  c i t a t i o n  t h a t  began th e  E g l in to n  d ivo rce
Qp ro c e e d in g s  in  1562. L a t e r  t im es  a re  a l s o  found:  a s en te n c e  of
1. ADC, x l v i .
2.  Hope's  Major P r a c t i c k s ,  1608-33,  ed. Lord Clyde ( S t a i r  S o c i e ty ,  
1938),  i i ,  15.
3. E.g .  ' h o r a  causarum a n t e  merid iem'  in  th e  E g l in to n  d iv o rc e  
( F r a s e r ,  E g l i n t o n , 173).
4. A rbroa th  L i b e r , i i ,  2 74.
5. H e rk le s s  and Hannay, A rc h b i s h o p s , i i i ,  253.
6. St A. Form. , i i ,  72.
7. SRO, Dalhous ie  M unis . ,  GD45/16/2752.
8. F r a s e r ,  E g l in to n ,  163-4.
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c l e a r l y  were lawful  t im es  p r e s c r i b e d  f o r  th e  s e s s i o n  o f  a l l  c o u r t s ,
whether  e c c l e s i a s t i c a l  or s e c u l a r .  The abbot  o f  Cambuskenneth
had opposed a dec re e  by t h e  l o r d s  o f  counc i l  in  1501 on th e  grounds
t h a t  i t  had been g iven  b e f o r e  n in e  in  t h e  morning,  which was th e
hour  o f  c a u s e w h e t h e r  o r  n o t  t h i s  was t h e  hour o f  cause every
day i s  n o t  c l e a r  bu t  when t h e  c o u r t  o f  s e s s i o n  was e s t a b l i s h e d  in
1532 t h e  l o r d s  were r e q u i r e d  to  convene a t  8 o ' c l o c k  in  th e  morning
2o r  a t  n in e  on ' p r e a c h i n g  d a y s ' .  The e x p re s s io n  ' hou r  o f  c a u s e s '  
(h o ra  causarum) i s  f r e q u e n t l y  used  in  r e f e r e n c e  to  t h e  e c c l e s i a s t i c a l  
c o u r t s ,  b u t  seldom d e f i n e d . ^  The e a r l i e s t  hour t h a t  we f i n d  men- 
t i o n e d  i s  n i n e  o ' c l o c k  when a sen tenc e  was p a s s e d  in  t h e  o f f i c i a l ' s  
c o u r t  o f  Dunkeld in  1492.^ Ten o ' c l o c k  occurs  more f r e q u e n t l y  and 
seems to  have been p a r t i c u l a r l y  favoured  in  h e r e s y  t r i a l s ,  be ing  
t h e  t ime  chosen f o r  P a t r i c k  Hamilton t o  appear  in  th e  c a t h e d r a l  a t  
St  Andrews^ and f o r  t h e  h e r e t i c s  summoned by th e  a rchb i shop  o f  
Glasgow to  appear  i n  Glasgow c a t h e d r a l . ^  Ten seems a l s o  t o  have 
been a common t ime f o r  th e  i s s u e  o f  l e g a l  documents such as th e
excommunication was d e l i v e r e d  in  S t  G i le s  in 1493 a t  e l even  o'
c l o c k ,^  and a sen te n c e  o c c u r r i n g  i n  Dunblane c a t h e d r a l  in  J anuary
1462 ' i n  t h e  u s u a l  and accustomed c o n s i s t o r i a l  p l a c e  and a t  th e
due hour o f  c a u s e s '  was n o te d  by t h e  c l e r k  a t  t h e  end t o  have
2t aken  p l a c e  a t  e l ev en  o ' c l o c k  or  ' e o c i r c a ' .  In 1448 t h e  a r c h ­
deacon o f  Brechin was c i t e d  to  appea r  in  c o u r t  a t  midday.^  I f  
one t h i n g  emerges c l e a r l y  i t  i s  t h a t  no b u s in e s s  seems to  have been 
t r a n s a c t e d  dur ing  t h e  a f t e r n o o n ;  t h i s  was c e r t a i n l y  th e  case  in  
th e  c o u r t  o f  s e s s i o n  where t h a t  t ime  was s e t  a s i d e  f o r  t h e  examinat ion  
o f  w i tn e s s e s  as t h e  need a ro se^  and i t  may be t h a t  a s i m i l a r  a r r a n g e ­
ment had been adopted  in  t h e  o f f i c i a l ' s  c o u r t  in  St G i l e s .
3. THE OFFICERS OF THE COURT 
( i )  The O f f i c i a l s
P r e s i d i n g  over  t h e s e  c o u r t s  were t h e  o f f i c i a l s  who, as 
we have seen ,  were t h e  b i s h o p s '  c h i e f  judges  in i n s t a n c e  b u s i n e s s .  
There i s  no scope he re  f o r  d e t a i l e d  b io g r a p h i e s  o f  a l l  th e  men who 
p r e s i d e d  as o f f i c i a l s  in  th e  St  Andrews c o u r t s ,  b u t  i n s t e a d  we may 
look a t  a number o f  a s p e c t s  o f  t h e i r  v a r io u s  c a r e e r s  which he lp  to 
shed some l i g h t  on t h e  t y p e s  o f  men who h e ld  t h i s  o f f i c e .  There was, 
f o r  example,  a s t r o n g  l i n k  between t h e  p r i n c i p a l  o f f i c i a l a t e  and t h e
1. Glasgow R eg i s t ru m , i i ,  485.
2. ' I n  loco  c o n s i s t o r i a l i  s o l i t o  e t  consuento hora  causarum d é b i t a '  
(The C h a r t u l a r y  o f  I n c h a f f r a y  [SHS, 1908],  148-50) .
3. Brechin R eg i s t ru m , i ,  153. He was to  be p r e s e n t  a t  t h e  
s w e a r in g - in  o f  w i t n e s s e s .
4. Acta S e s s i o n i s  ( S t a i r ) ,  xv.
99
2and s e t  t h e  p a t t e r n  f o r  h i s  s u c c e s s o r s .  Hugh Spens,  a man o f
3'wisdom and t a c t '  and a c o l l e a g u e  o f  John Major,  had been both  dean 
o f  A r ts  and r e c t o r  o f  the  u n i v e r s i t y  and he h e l d  t h e  p r o v o s t s h i p  o f  
St  S a l v a t o r s  th roughou t  h i s  s e r v i c e  as  o f f i c i a l  p r i n c i p a l . ^  Spens 
was fo l low ed  as  o f f i c i a l  p r i n c i p a l  by John Weddel who, in  a d d i t i o n  
t o  a long and d i s t i n g u i s h e d  c a r e e r  in  th e  church c o u r t s , ^  was s e v e r a l  
t im es  e l e c t e d  r e c t o r  o f  t h e  u n i v e r s i t y . ^  Of a l l  th e  o f f i c i a l s
1. Watt ,  F a s t i , p . 324.
2. St A. A c t a , xx iv  and p a s s im .
3. I b i d . , x l i i .
4. I b i d . , p p . 218-19 ,303 ,279  and p a s s im . Spens was o f f i c i a l  
p r i n c i p a l  1505-1516 (Watt,  F a s t i , p . 324).
5. Weddel was o f f i c i a l  p r i n c i p a l  1517-1523 and 1530-1533; he was 
o f f i c i a l  o f  Loth ian  1533-1540 (Watt,  F a s t i , p p . 324-6) .  See 
below. Appendix I I ,  p . 342.
6. St A. Acta,  c c x l v i - c c x l v i i .
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u n i v e r s i t y  o f  St  Andrews in  which f i v e  o f  th e  s i x t e e n t h - c e n t u r y  
o f f i c i a l s  p r i n c i p a l  h e l d  h igh  o f f i c e .  There was a l s o  a s i m i l a r  
l i n k  between t h e  o f f i c i a l s  o f  Lo th ian  and th e  c e n t r a l  c o u r t s  o f  
the  s t a t e ,  and t h e  e c c l e s i a s t i c a l  judges  p la yed  an im p o r tan t  r o l e  
in  th e  c o u r t  o f  s e s s i o n .  Amongst t h e  o f f i c i a l s  as  a whole t h e r e  
was a h igh  degree  o f  bo th  l e a r n i n g  and p r o f e s s i o n a l i s m ,  and many 
o f  them had a c q u i r e d  e x p e r i e n c e  o f  t h e  working o f  t h e  c o u r t s  in  t h e  
c a p a c i t y  of  p r o c u r a t o r  o r  commissary b e f o r e  be ing  ap p o in te d  to th e  
o f f i c i a l a t e .
The c l o s e  connec t ion  between the  o f f i c i a l s  p r i n c i p a l  and 
t h e  u n i v e r s i t y  . is  p a r t i c u l a r l y  s t r i k i n g .  David Meldrum, whose 
t w e n t y - f i v e  yea r  o f f i c i a l a t e  i n c lu d e d  th e  f i r s t  y e a r s  o f  th e  
s i x t e e n t h  c e n t u r y ,^  p la y ed  an im p o r tan t  p a r t  in  u n i v e r s i t y  a f f a i r s
p r i n c i p a l  who were in v o lv ed  in  t h e  l i f e  o f  th e  u n i v e r s i t y ,  however,
th e  most prominent  was M ar t in  B a l f o u r . ^  A nephew of  Hugh Spens,
Ba l four  was e l e c t e d  dean o f  A r ts  in  1522 and h e ld  t h e  p o s t  fo r
2tw e n t y - t h r e e  y e a r s ;  he was, i t  seems a ' t a c t f u l  chai rman '  du r ing  
a v e r y  t r o u b l e d  p e r i o d  in  t h e  u n i v e r s i t y ' s  h i s t o r y  and he ' k e p t
3th e  a d m i n i s t r a t i v e  machinery ru n n in g ,  however i n a d e q u a t e l y ' .
From 1540 to  1545 he h e ld  t h e  p o s t  o f  o f f i c i a l  p r i n c i p a l  and in  t h e  
l a s t  y ea r s  o f  h i s  l i f e  he fo l low ed  Hugh Spens and John Major in  th e  
o f f i c e  o f  p ro v o s t  o f  S t  S a l v a t o r ' s  c o l l e g e . ^  Nor d id  th e  u n i v e r s i t y  
connec t ion  cease  w i th  Mart in  B a l fo u r :  h i s  s u c c e s s o r  as o f f i c i a l
p r i n c i p a l ,  John S p i t t a l , ^  was 'one o f  the  f i r s t  c a n o n i s t s  of  
Aberdeen '^  and was e l e c t e d  r e c t o r  a t  l e a s t  tw ice  i n  t h e  l a t e  1540s,
7w hile  t h e  l a s t  o f f i c i a l  p r i n c i p a l  o f  a l l ,  Will iam Crans ton ,  suc-
gceeded M ar t in  Ba l fou r  as p r o v o s t  o f  St S a l v a t o r ' s  arid seems to  have 
h e l d  t h e  two p o s t s  c o n c u r r e n t l y  u n t i l  th e  end o f  t h e  decade.
The c a r e e r s  o f  t h e s e  men a r e  a s i g n i f i c a n t  f e a t u r e  o f  a 
development t h a t  was no ted  by Dr Dunlop - t h e  i n c r e a s i n g  i n t e r e s t  
i n  l e g a l  m a t t e r s  in  t h e  s i x t e e n t h - c e n t u r y  u n i v e r s i t y :  ' t h u s  in
1 5 4 3 - 4 4  James Rolland v i c a r  o f  Glamis,  P a t r i c k  S c o t t  and Wal ter  Fe thy
1. See below. Appendix I I ,  p p . 344-5,
2. St A. A c t a , I v i .
3. I b i d . , I v i i i .
4. I b i d . , c c l x i v .
5. See below. Appendix I I ,  p . 345-6.
6. St  A. A c ta ,  I x x iv .
7. O f f i c i a l  p r i n c i p a l  1553-1558 (Watt,  F a s t i , p . 325) .
8. St  A. A cta ,  c c l x i v .
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were d e s c r ib e d  as j u r i s  p e r i t o s ; i n  1550-51 Will iam Arthour  i s
s t y l e d  u t r i u s q u e  j u r i s  p e r i t i s s im u m  and Fethy advoca tum, and in
t h e  fo l l o w in g  y e a r  James Ro l land  and David Ogilvy a r e  s a i d  to  be
advoca tes  e t  i n  u t roque  j u r e  e x e r c i t a t i s s i m o s ' ,  ^ These names
come as  no s u r p r i s e .  R o l l an d ,  S c o t t  and Fethy  a l l  s e rved  r e g u l a r l y
as commissaries  in  t h e  o f f i c i a l ’ s c o u r t  in  S t  Andrews d u r in g  t h e  
21540s and 1550s, and one could add th e  name o f  Robert  Davidson 
who a l s o  s e rv ed  as commissary as w e l l  as  h o ld in g  v a r i o u s  o f f i c e s
3i n  t h e  u n i v e r s i t y .  Wil l iam A r thour  was a l s o  a p r a c t i s i n g  lawyer 
and occu rs  a l s o  as  p r o c u r a t o r  f i s c a l  o f  th e  a r c h b i s h o p , ^  and a l though  
David Ogilvy does n o t  appea r  by name i n  th e  c o u r t  r e c o r d s  i t  seems 
l i k e l y  from h i s  d e s c r i p t i o n  as advoca tus  t h a t  he would have se rved  
t h e r e  as p r o c u r a t o r .  Dr Dunlop was i n t e r e s t e d  in  t h e  involvement  
o f  lawyers  in  u n i v e r s i t y  a f f a i r s ,  b u t  th e  involvement in  t h e  o p p o s i t e  
d i r e c t i o n  i s  e q u a l l y  s i g n i f i c a n t .  The judges  and lawyers  o f  t h e  
o f f i c i a l ' s  c o u r t  in  St  Andrews were in  c o n s t a n t  c o n t a c t  w i th  the  main­
s t ream  o f  contemporary l e g a l  s tu d y ;  t h e y  were in  c o n t a c t  a l s o  w i th  
some of  t h e  most d i s t i n g u i s h e d  s c h o l a r s  of  t h e  day,  s c h o l a r s  l i k e  
John Major who has  been d e s c r i b e d  as n o t  on ly  St S a l v a t o r ' s  ' g r e a t e s t  
ornament d u r ing  th e  mediaeval  p e r i o d  b u t  th e  man whose ou t look  and 
achievem ents  h e lp e d  most to  b r i d g e  t h e  gap'  between t h e  u n i v e r s i t y ' s
5p r e -  and p o s t -R e fo rm a t io n  h i s t o r y .
1. I b i d . , c l i v - c l v .
2. Watt,  F a s t i ,  p p . 329-30.
3. I b i d . , p . 328; St  A. A c t a , p p .235 ,244 ,245 ,269 ,303 .
4. St A. R e n t . , p . 196.
5. Veterum Laudes, ed.  J .B .  Salmond (Edinburgh,  1950),  p . 21.
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Turning t o  th e  c o u r t  o f  th e  o f f i c i a l  o f  Lo th ian  we f i n d
t h a t  th e  most s t r i k i n g  f e a t u r e  t h e r e  i s  t h e  connnec t ion  o f  the
o f f i c i a l s  w i th  th e  s t a t e  j u d i c i a r y .  Of th e  e i g h t  men who served
as o f f i c i a l s  of  Lo th ian  d u r ing  th e  s i x t e e n t h  century^  t h r e e  se rved
c o n c u r r e n t l y  as judges  in  th e  c e n t r a l  c o u r t s :  James H e r io t  and
Thomas C o u t t s ,  who were a p p o in te d  l o r d s  o f  c o u n c i l  in  1517 and 1527 
2r e s p e c t i v e l y ,  and Abraham C r ic h to n  who was ap p o in ted  to  t h e  cou r t
3o f  s e s s i o n  in  1548. Will iam P re s to n  j o i n e d  th e  c o u r t  o f  s e s s i o n
in  1553^ a f t e r  q u i t t i n g  th e  p o s t  o f  o f f i c i a l ,  and t h i s  example was
fo l low ed  by t h a t  d i s t i n g u i s h e d  e c c l e s i a s t i c a l  judge John Weddel who
5had j o i n e d  t h e  c o u r t  o f  s e s s i o n  by 1548. This  easy  i n t e r c h a n g e  
between t h e  two j u r i s d i c t i o n s  i s  pe rhaps  b e s t  i l l u s t r a t e d  by the  
c a r e e r  o f  James Ba l fou r  who succeeded  t o  Abraham C r ic h to n  as o f f i c i a l  
o f  Loth ian  in 1553 and r e t a i n e d  t h e  p o s t  u n t i l  t h e  Reformation;  
undaunted  by t h i s  u p h ^ a l  B a l fo u r  changed course  and ended h i s  
l e g a l  c a r e e r  as  l o r d  p r e s i d e n t  o f  th e  cou r t  o f  s e s s i o n  and as th e  
com pi le r  o f  B a l f o u r ' s  P r a c t i c k s . ^
This  r e l a t i o n s h i p  with  th e  c i v i l  j u r i s d i c t i o n  was a n o th e r  
im p o r tan t  con n ec t io n  f o r  th e  e c c l e s i a s t i c a l  ju d g e s ,  and i t  was one 
t h a t  was echoed in  t h e  c a r e e r s  o f  some o f  th e  o f f i c i a l ' s  c o u r t  p ro -
7c u r a t o r s .  We must  c o n s t a n t l y  be on guard  a g a i n s t  implying  too
1. Will iam Wawane 1492-1515,  James H e r io t  1516-1521x1522,  Will iam 
P re s to n  1522-1524,  Thomas Cou t t s  1524-1529x1530,  James Simson 
1530-1533,  John Weddel 1533-1540, Abraham C r ic h to n  1540-1553,  
James B a l fo u r  1553-1557 (Watt ,  F a s t i ,  p . 324).
2. ADCP, p p . 73 ,93 ,292 .
3. See below. Appendix I I ,  p p , 343-4.
4. ADCP, p . 411.
5. I b i d . , p . 574.
6. i , p p . x i i i - x x i i .
7. See below 122-3,
103
g r e a t  a g u l f  between t h e  c o u r t s  o f  church  and s t a t e  even i f  t h e r e  
was always t h e  p o s s i b i l i t y ,  and e s p e c i a l l y  a f t e r  1532, t h a t  t h e  two 
would develop in  d i f f e r e n t  d i r e c t i o n s .  I t  i s  a measure o f  the  
g r e a t  deg ree  o f  harmony between t h e  two systems t h a t  judge s  were 
a b l e  t o  p a s s  from one t o  th e  o t h e r ,  o r  p r e s i d e  in  b o th  concur­
r e n t l y ,  and t h a t  lawyers  cou ld  p r a c t i c e  i n  bo th  e c c l e s i a s t i c a l  and 
lay  c o u r t s  w i thou t  p r e j u d i c e  e i t h e r  t o  t h e i r  own c a r e e r s  or  to th e  
i n t e r e s t s  o f  t h e i r  c l i e n t s .
The academic q u a l i f i c a t i o n s  of th e  o f f i c i a l s  may have
p ro v id ed  one r ea son  f o r  t h e i r  d e s i r a b i l i t y  as j u d g e s ;  a n o t h e r  may
have been t h a t  t h e i r  academic t r a i n i n g  was ve ry  o f t e n  matched by a
wide expe r i ence  o f  t h e  p r a c t i c e  o f  law. Both M art in  Ba l fou r  and
Abraham C r ic h ton  ga ined  e a r l y  e x p e r i en ce  as p r o c u r a t o r s  in the
s h e r i f f  c o u r t  o f  F i f e ; ^  B a l fo u r  went on to  appea r  f r e q u e n t l y  as
2p r o c u r a t o r  f o r  th e  abbey o f  A rbroa th  w h i le  C r ic h to n  i s  found as 
p r o c u r a t o r  f o r  th e  a rchb i shop  o f  S t  Andrews in  th e  c o u r t  o f  s e s s i o n  
in  1532. B a l fo u r  a l s o  s e rv ed  r e g u l a r l y  as commissary in  the  
o f f i c i a l  p r i n c i p a l ' s  c o u r t  i n  the  1520s and 1530s,  as d id  two o f  
h i s  p r e d e c e s s o r s  as o f f i c i a l  p r i n c i p a l ,  John Weddel and John Spens .^  
Thomas Coutt s  se rved  as bo th  commissary and o f f i c i a l  in  the  d io c ese  
o f  Glasgow b e f o r e  be ing  a p p o in te d  t o  t h e  o f f i c i a l a t e  o f  Loth ian  in
51524. Real e x p e r i e n c e  o f  the  working o f  th e  c o u r t s  was
1. F i f e  Court  Bk. , p p . 127,147.
2. A rbroa th  L i b e r , i i ,  p p . 443,462,500,
3. Acta S e s s i o n i s  ( S t a i r ) ,  p . 29.
4. Watt,  F a s t i , p . 328.
5. I b i d . , p p . 189,191,
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t h e r e f o r e  n o t  t h e  l e a s t  o f  t h e  q u a l i f i c a t i o n s  h e l d  by th e  
o f f i c a l s .
In te rms o f  p r o f e s s i o n a l  a b i l i t y  a t  l e a s t  t h e  s i x t e e n t h -
c e n tu ry  o f f i c i a l s  were c l e a r l y  amongst th e  l e a d e r s  o f  th e  l e g a l
p r o f e s s i o n .  T h e i r  t a l e n t s  were much i n  demand in  o t h e r  f i e l d s  and
th e y  a r e  found e x e r c i s i n g  many a d m i n i s t r a t i v e  f u n c t i o n s  such as
examining t h e  q u a l i f i c a t i o n s  o f  c l e r g y  a t t e n d i n g  sy n o d s ,  ^ i n q u i r i n g
?i n t o  cases  o f  l e p ro s y  and conduc t ing  v i s i t a t i o n s . "  I t  i s  l e s s  
ea s y ,  however,  to form a p i c t u r e  o f  the  o f f i c i a l s  as i n d i v i d u a l s .
3They were,  or  were a t  l e a s t  supposed to  b e ,  o rda ine d  p r i e s t s .  
C e r t a i n l y  th e  St Andrews o f f i c i a l s  a l l  seem to  have h e ld  b e n e f i c e s  
from which,  no doub t ,  they  drew p a r t  of  t h e i r  income. Abraham 
Cr ich ton  h e ld  f o u r  l i v i n g s  a t  the  t ime o f  th e  Refo rm a t ion ,^  w h i le  
Wil l iam Crans ton  was p r o v o s t  o f  Seton  and r e c t o r  o f  Kemback as w e l l  
as b e in g  p r o v o s t  o f  St  S a l v a t o r ' s , ^  and John S p i t t a l  h e l d  th e  
Edinburgh p r o v o s t s h i p  o f  St  Mary o f  the  F i e l d s  f o r  almos t  the  whole 
p e r i o d  t h a t  he was o f f i c i a l  p r i n c i p a l . ^  In a d d i t i o n  to  t h e i r  
b e n e f i c e s  o f f i c i a l s  p ro b ab ly  had o t h e r  sources  o f  income as w e l l .
The appointment o f  John Lauder as c l e r k  o f  the  c o u r t  o f  th e  o f f i c i a l  
p r i n c i p a l  makes i t  c l e a r  t h a t  t h e r e  was a w e l l - d e f i n e d  p r o p o r t i o n
1. NLS, The Commonplace Book o f  John Gray,  Adv. MS 3 4 . 7 . 3 ,  fo .  30v
2. See above,  71.
3. SE^, i i ,  172.
4. See below, Appendix I I ,  p.
5. S t  A. A c t a , I x i i i  n.
6. He was o f f i c i a l  1546-1553 and p ro v o s t  1543-1552 (Watt ,  F a s t i , 
p . 325,357) .
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1. 'S a lv a  tainen e t  r e s e r v a t a  ac e x c e p ta  p a r t e  emolumentorum e t  
census  d i c t i  s i g i l l i  e t  a l io ru m  acc iden t ium  e t  c a s u a l i t a t u m  
o f f i c i a l i  n o s t r o  S. Andree p r i n c i p a l i  nunc e t  pro  tempore 
e x i s t e n t i  de a n t i q u a  e t  a p p ro b a t a  d i c t e  c u r i e  consue tud ine  a n t e a  
annuat im seu ebdomidatim a u t  d i e t im  p e r c i p i  e t  s o l v i  s o l i t o r u m  
e t  consuetorum e t  absque ejusdem o f f i c i a l i s  p r i n c i p a l i s  nunc e t  
pro  tempore e x i s t e n t i s  p r e j u d i c i o ’ (St A. Form . , i i ,  p . 222),
I t  i s  worth n o t i n g  h e r e  th e  p r a c t i c e  o f  the  re formed  commissary 
c o u r t  o f  Edinburgh ,  which was c l o s e l y  modelled  on t h e  Lo th ian  
c o u r t  (see  be low ,33  ^ ) :  ' t h e  p r o f i t i s  o f  a l l  summoundis, a c t i s ,
c o n t r a c t i s ,  o b l i g a t i o u n i s , s e n t e n c e s ,  t r a n s u m p t i s ,  c o n f i r m â t i o u n i s , 
and r e g i s t e r i n g  o f  t e s t a m e n t i s  and u t h e r  w r i t i n g s  quha tsum ever , 
t o  be a c t i t  and r e g i s t r a t  in  t h e  Commissaris  b u k i s ,  and e x t r a c t i s  
t h a i r o f ,  and l i k e w a y i s  t h e  p r o f i t  o f  th e  s i g n e t ,  and s e i l l  t h a i r o f  
be d i v i d i t  i n  maner f o l l o w i n g ;  t h a t  i s  to  s ay ;  The Judge s a i l  
have t h e  twa p a r t  t h a i r o f ,  and t h e  Cle rk  th e  t h r i d  p a r t '  (BP, 
i i ,  p .661) .
2. Sen t .  St A. ,  fo.  146r.
3. SRO, Edinburgh T es tam en ts ,  CC8/8/3,  f o s ,  196v-197v.
4. See above,  103n.
5. David,  John and E l i z a b e t h  Cou t t s  a r e  r e c o rd e d  as having d ie d  
b a s t a r d s  in  t h a t  yea r  (RSS, i i i ,  p . 221) ;  a n o t h e r  d a u g h te r ,  
K a th e r in e ,  s u rv iv e d  ( i b i d . , i v ,  p . 178).  For t h e  p lague  o f  1545 
c f .  below.
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o f  t h e  p r o f i t s  o f  j u s t i c e  which be longed  by custom t o  th e  o f f i c i a l , ^  t
and a t  Dunkeld th e  o f f i c a l  was in  r e c e i p t  o f  an annual  pens ion  o f
2f i v e  pounds from th e  b a i l i e s  o f  P e r t h .  The average  o f f i c i a l  was 
u n l i k e l y  t o  grow r i c h  in  h i s  p o s t  b u t  some o f  them a t  l e a s t  were 
p ro b ab ly  men o f  s u b s t a n c e .  We do n o t  know th e  e x t e n t  o f  Abraham >|
C r i c h t o n ' s  e s t a t e  when he d ie d  i n  1563 b u t  h i s  son ,  George C r ic h ton  
o f  Cluny,  su rv iv e d  h i s  f a t h e r  by on ly  t e n  y ea r s  and l e f t  over £2200
3in  h i s  t e s t a m e n t .
The c l e r i c a l  s t a t u s  o f  t h e  o f f i c i a l s  was,  as  might  be 
expec ted ,  no g u a ra n t e e  o f  good conduct .  Abraham Cr ich ton  appea rs  
to  have had on ly  t h i s  one son b u t  Thomas C o u t t s ,  who was o f f i c i a l  
o f  Lo th ian  in  t h e  l a t t e r  p a r t  o f  th e  1520s ,^  had a t  l e a s t  fo u r  
c h i l d r e n  of  whom t h r e e  appea r  t o  have d ied  in  t h e  ep idemic  o f  1545.^ 
Th is  s t a t e  o f  a f f a i r s  d id  n o t  go un n o t i ced  and a sen te n c e  o f  1547
r e q u i r e d  a woman to  make a p u b l i c  r e t r a c t i o n  of  h e r  a c c u s a t i o n  
t h a t  a ne ighbour  had ' s w i f f i t  w i th  t h e  o ld  o f f i c i a l ' ; ^  a l though  
i t  i s  n o t  made c l e a r  which o f f i c i a l  was supposed t o  have committed 
t h i s  vague b u t  s u g g e s t i v e  a c t ,  C o u t t s ,  a t  l e a s t ,  would have had 
cause  t o  b lu s h  a t  such s c a n d a l .
( i i )  O f f i c i a l s '  Commissaries
One o f  t h e  c a t e g o r i e s  of  commissar ies  which we have
e a r l i e r  d i s t i n g u i s h e d  c o n s i s t e d  o f  t h o s e  who a c t e d  as a s s i s t a n t s  o r
2d e p u t i e s  t o  t h e  o f f i c i a l s .  In t h e  Loth ian  c o u r t  t h e i r  c h i e f  
f u n c t i o n  seems to  have been to  s t a n d  i n  f o r  th e  o f f i c i a l  du r ing  h i s  
absence ,  a l th o u g h  o c c a s i o n a l l y  o f f i c i a l  and commi^ary appea r  t o -  
g e t h e r  on t h e  same day.  Between October  1546 and t h e  beg inn ing  
o f  t h e  new te rm i n  October  1547 commissaries  s tood  in  f o r  Abraham 
C r ic h ton  on on ly  tw en ty -seve n  c o u r t  days ,  b u t  much c l e a r l y  depended 
on t h e  o f f i c i a l ' s  o t h e r  committments.  A f t e r  C r ic h ton  had been 
a p p o in te d  a l o rd  o f  s e s s i o n  i n  F ebruary  1547/8 t h e  demands on h i s  
t ime were c l e a r l y  i n c r e a s e d  and a week l a t e r  he was o b l i g e d  to  
c o n s t i t u t e  commissar ies  in  a d d i t i o n  to  th o se  who were a l r e a d y  
s e r v i n g . ^  T h e r e a f t e r  C r ic h to n  was a b l e  to  spend l e s s  t ime in  th e  
Lo th ian  c o u r t  and o f  t h e  271 c o u r t  days in  th e  twelve  months 
fo l l o w in g  h i s  appoin tment t o  th e  s e s s i o n  he was a b s e n t  on 117, and 
on a f u r t h e r  t w e n t y - t h r e e  he was a s s i s t e d  by commissar ies .
1, Sen t .  Laud. ,  fo .  340r.
2. ScA above,  78.
3, E.g.  3 June 1547 (Acta I ,  fo .  1 7 6 r ) .
4. I b i d . , fo .  442r.
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The commissaries  do n o t  appear to  have been much l e s s  
a b l e  than  t h e  o f f i c i a l s .  As we have seen they  too were c l o s e l y  
invo lved  in  u n i v e r s i t y  l i f e  i n  St  Andrews and many of them sub­
s e q u e n t l y  became o f f i c i a l s  th e m se lv es .  As commissar ies  th e y  
cou ld  e x e r c i s e  an a u t h o r i t y  equal  t o  t h a t  o f  t h e  o f f i c i a l ^  and th e y  
a re  found f u l f i l l i n g  t h e  same f u n c t i o n s  in  Acta I - h e a r i n g  
causes  and p a s s i n g  s e n t e n c e s ,  conduc t ing  moni t ion  b u s i n e s s  and 
a p p o i n t in g  c u r a t o r s .  Commissaries cou ld  a l s o  pronounce excom­
m unica t ions  and a b s o l u t i o n s  and i t  was a commissary who, in  1548,
pronounced a g e n e ra l  a b s o l u t i o n  f o r  a l l  excommunicates who went to
2s e rv e  in  th e  army a g a i n s t  th e  E n g l i s h .  At t imes  t h e  exp e r i en ce  
or  knowledge o f  t h e s e  d e p u t i e s  would be ina d eq u a te  f o r  a p a r ­
t i c u l a r  problem, as in December 1546 when a commissary pos tponed  
t h e  h e a r i n g  o f  an a c t i o n  because  ’ th e  case i s  d i f f i c u l t  and th e
3o f f i c i a l  i s  away’ , b u t  t h e r e  i s  l i t t l e  doubt t h a t  s e r v i c e  as  an 
o f f i c i a l ’ s commissary was a customary and im p o r t a n t ,  though n o t  
e s s e n t i a l ,  p r e l i m i n a r y  t o  becomaming an o f f i c i a l .
( i i i )  The P r o c u r a t o r  F i s c a l
A f t e r  t h e  o f f i c i a l  and h i s  commissaries  th e  most 
im por tan t  group was t h a t  o f  t h e  a d v o c a te s ,  or  p r o c u r a t o r s ,  and p r e ­
eminent  amongst t h e s e  was t h e  p r o c u r a t o r  f i s c a l .  The d u t i e s  of  th e
1. John Weddell ’ s appoin tm ent as o f f i c i a l  p r i n c i p a l  e n t i t l e d  him 
to  appo in t  commissar ies  w i th  an a u t h o r i t y  in  r e l a t i o n  to h i s  
own ' cons im i lem au t  l im i tam '  (St A. Form., i ,  p . 32).
2. Acta I ,  fo .  444r .
3. I b i d . ,  fo .  40 r ,  Gudlac v.  S c h e i l l .
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f i s c a l  were no t  c o n f in e d  t o  t h e  e c c l e s i a s t i c a l  c o u r t  b u t  h i s
r o l e  in  t h a t  c o u r t  was an im p o r ta n t  one and dese rv es  e s p e c i a l
a t t e n t i o n  as i t  has been s t r a n g e l y  over looked  by some r e c e n t
w r i t e r s .  J .  I r v i n e  Smith n o te d  t h a t :
’The o f f i c e  o f  F i s c a l  appea rs  in  a l l  
c o u r t s ,  c i v i l ,  e c c l e s i a s t i c a l  and 
c r i m i n a l ,  from t h e  e a r l i e s t  t imes  and 
was, as  t h e  name s u g g e s t s ,  t h e  o f f i c e  
charged w i th  th e  c o l l e c t i o n s  o f  f i n e s  
imposed by t h e  c o u r t .  In e c c l e s i a s t i c a l  
• co u r t s  t h e  B is h o p ’s F i s c a l  was concerned  
w i th  c o n f i rm a t io n  o f  t e s t a m e n t s  and lodg ings  
i n v e n t o r i e s  so t h a t  th e  quot  could  be 
a s c e r t a i n e d . ’ 1
Seven y ea rs  l a t e r ,  i n  1965, W. Reid conf irmed t h i s  r o l e  o f  the  
b i s h o p ’s p r o c u r a t o r  f i s c a l  in  t e s t a m e n t a r y  a f f a i r s  b u t  den ied  any 
c onnec t ion  between him and t h e  l a t e r  o f f i c e r  of  t h e  same name:
’ t h e  name o f  t h i s  f u n c t i o n a r y  who o r d i n a r i l y  had no c r im in a l  d u t i e s  
seems t o  have given  r i s e  t o  some c o n f u s i o n ’ Reid a rgued  t h a t  th e  
l a t e r  f u n c t i o n  o f  t h e  p r o c u r a t o r  f i s c a l ,  o f  i n s t i g a t i n g  judges  to  
t a k e  cognisance  o f  o f f e n c e s ,  was no t  n a t i v e  to  S c o t l a n d  b u t  r a t h e r  
was developed  in  th e  French  s e i g n e u r i a l  c o u r t s  and adopted  by th o s e
3S c o t t i s h  burghs  wi th  t h e  c l o s e s t  l i n k s  w i th  t h e  c o n t i n e n t :
’A cco rd ing ly ,  one may r e a s o n a b l y  conclude  
t h a t  th e  i n s t i t u t i o n  o f  th e  p r o c u r a t o r  
f i s c a l  was im por ted  i n t o  S c o t l a n d  from t h e  
c o n t i n e n t ,  and more p a r t i c u l a r l y  F rance ,  
around 1560 when French i n f l u e n c e  was a t  
i t s  h e i g h t . '4
A l l  t h e  evidence goes to s u g g e s t ,  however,  t h a t  so f a r  from be ing
1. J .  I r v i n e  Smith,  ’Cr im inal  P r o c e d u r e ’ , S c o t t i s h  Legal H i s t o r y , p . 436,
2. W. Reid ,  ’The O r ig in s  o f  t h e  O f f i c e  o f  P r o c u r a t o r  F i s c a l  in
S c o t l a n d ' ,  J u r i d i c a l  Review, x (1965) ,  p . 155,
3. I b i d . , p p . 154-7.
4. I b i d . , p . 160.
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im por ted  from France  t h e  ' c r i m i n a l '  r o l e  o f  th e  p r o c u r a t o r  f i s c a l  
had developed  w e l l  b e f o r e  th e  Reformation and was to  be found in  
t h e  1540s a t  no g r e a t e r  d i s t a n c e  from t h e  Tolbooth  tha n  th e  con­
s i s t o r y  a i s l e  o f  St  G i l e s ,
R e i d ' s  co n c lu s io n s  a r e  a l l  t h e  more s u r p r i s i n g  when we 
r e a l i s e  t h a t  t h e r e  i s  p r e s e r v e d  i n  t h e  St  Andrews Formulare a 
commission o f  appoin tment o f  a p r o c u r a t o r  f i s c a l .  Archbishop 
Forman ap p o in ted  M aste r  J . S .  ' our  p r o c u r a t o r  and advoca te  f i s c a l ,  
s p e c i a l  and g e n e r a l ,  i n  a l l  our causes  s p i r i t u a l ,  c i v i l  and c r im in a l  
w i t h i n  t h e  d io c e se  and j u r i s d i c t i o n  of  St Andrews ' .^  The s p e c i f i c  
purpose  o f  t h i s  commission ( a l t h o u g h  t h e  appointment was a l s o  
' g e n e r a l ' )  was t o  t a k e  a c t i o n  a g a i n s t  n o n - r e s i d e n t s  and th e  f i s c a l  
was p a r t i c u l a r l y  empowered to demand and o b t a i n  t h e  removal o f  th e  
d i s o b e d i e n t  and ' t h e  d e c r e e t  o f  s e n te n c e s  b o th  i n t e r l o c u t o r y  and
2d i f f i n i t i v e  upon them, and t o  demand th e  e x e c u t io n  o f  the  same ' .  ' 
Two p o i n t s  in  p a r t i c u l a r  emerge from t h i s  commission: f i r s t l y ,  th e
f i s c a l  was e m p h a t i c a l l y  a ' p r o c u r a t o r  and ad v o ca te '  and competent  
in  c i v i l  as w el l  as  c r im in a l  c a u s e s ,  and second ly ,  t h a t  he had a 
c l e a r  duty  t o  seek  out  and p r o s e c u t e ,  o r  cause to  be p r o s e c u te d ,  any 
m i s c r e a n t s .  These two r e s p o n s i b i l t i e s  t o g e t h e r  i l l u s t r a t e  t h e  
v e r s a t i l i t y  o f  t h e  e c c l e s i a s t i c a l  p r o c u r a t o r  f i s c a l .
1. ' P rocura to rem e t  advocatum nos trem f i s c a l e m  spec ia lem  e t  
generalem in  omnibus . . .  n o s t r i s :  c a u s i s  s p i r i t u a l i b u s  c i v i -  
l i b u s  e t  c r i m i n a l i b u s  i n f r a  nos tr am d ioces im e t  j u r i s d i c t i o n e m  
S a n c t i  Andree '  fSt  A. Form. . i ,  p . 18).
2.  ' [ P o t e s t a s ]  eos m e r i to  p r o v a r i  e t  a s u i s  b e n e f i c i i s  c a u s a n t ib u s
s u i s  d e m e r i t i s  e t  i n o b e d i e n t i i s  amoveri e t  s e n t e n t iam ac s e n t -  
e n t i a s  desuper  i n t e r l o c u t o r i a s  e t  d i f f i n i t i v a s  f e r r i  e t  
p rom u lg a r i  p e t e n d i  e t  o b t i n e n d i ,  easdemque d e b i t e  ex ec u t io n !  
demandandi e t  demandari f a c i e n d i ' ( i b i d . , i ,  p . 19).
110
C ard in a l  Betoun had two p r o c u r a t o r s  f i s c a l  whose r o l e  as advoca tes  
seems u n d e n ia b le .  Hugh W ish a r t ,  p r o c u r a t o r  f i s c a l  i n  S t  Andrews, 
was p a i d  an annual  f e e  o f  £10 from 1539 u n t i l  h i s  dea th  in  1545,
t o g e t h e r  w i th  v a r io u s  o t h e r  a l lo w a n c e s .^  He per formed a number
o f  d u t i e s  f o r  th e  c a r d i n a l  i n c l u d i n g  r i d i n g  to  S t i r l i n g  to  pu rchase
2 * 3ro y a l  l e t t e r s  and r i d i n g  to  G r a i l  t o  s e rv e  th e  c a r d i n a l ' s  c i t a t i o n ,
b u t  he appea red  a l s o  as a p r o c u r a t o r  in  the  o f f i c i a l  p r i n c i p a l ' s
cou r t  - on one occa s ion  on b e h a l f  o f  t h e  r e c t o r  o f  F e t t e r c a i r n
a g a i n s t  h i s  p a r i s h i o n e r s , ^  and on a n o th e r  on b e h a l f  o f  two e x e c u to r s
d a t i v e  and t h e  commissary who had a p p o in te d  them.^ The c a r d i n a l ' s
p r o c u r a t o r  in  Edinburgh was Thomas Kincragy who appea rs  to  have been
a d i s t i n g u i s h e d  lawyer in  h i s  own r i g h t .  Named as one o f  the
o r i g i n a l  ' p r o c u r a t o u r i s  o f  t h e  c o u n s a l e '  when th e  c o u r t  o f  s e s s i o n
was e s t a b l i s h e d  in  1532,^ Kincragy i s  found p r a c t i s i n g  t h e r e  in  th e
7co u rs e  o f  t h e  1530s.  He was c r e a t e d  Queen's  Advocate in 1544
g' i n  th e  absence  o f  Master  Henry Lauder,  P r i n c i p a l  ad v o c a te '  and
was aga in  named on t h e  l i s t  o f  p r o c u r a t o r s  chosen by th e  lo rd s  o f
co u n c i l  in  1548/9 .^  Kincragy p r a c t i s e d  as p r o c u r a t o r  in  th e
10Loth ian  c o u r t  from a t  l e a s t  as e a r l y  as 1531 and i s  found as 
Archbishop B etoun 's  p r o c u r a t o r  f i s c a l  in  1536;^^ he r e t a i n e d  t h i s
1. S t  A. R en t . ,  p p . 9 5 ,1 0 7 ,1 2 1 ,1 3 7 ,1 7 6 ;  h i s  dea th  i s  r e c o rd e d  
i b i d . , p . 220.
2. I b i d . , p p . 178-9.
3. I b i d . , p . 201.
4. Sen t .  S t  A, ,  fo .  73v.
5. I b i d . , fo .  21v.
6. Acta  S e s s i o n i s  ( S t a i r ) ,  xv.
7. E.g.  i b i d . , p . 29.
8. i i ,  p . 447.
9. ADCP, p . 584.
10. SRO, F r a s e r  C h a r t e r s ,  GD86/96.
11. Sent .  Laud. ,  fo .  248r.
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p o s t  under  C a rd in a l  Betoun who, a t  l e a s t  between 1539 and 1545,
p a i d  him an annual  f e e  o f  £13 6 s .  8d, in  f o u r  q u a r t e r l y  i n s t a l m e n t s , ^
and he c o n t in u ed  a c t i v e  in  t h i s  p o s t  th roughou t  t h e  p e r i o d  covered
by Acta I .  Within t h e  o f f i c i a l ’ s c o u r t  t h e  p r o c u r a t o r  f i s c a l
p r a c t i s e d  much as any o t h e r  p r o c u r a t o r  and seems t o  have been f r e e
2to  s e rve  t h e  i n t e r e s t s  o f  a l a y  c l i e n t ,  bu t  in  t h e  g r e a t e r  p a r t  o f
h i s  t w e n t y - t h r e e  appearances  i n  t h e  Loth ian  c o u r t  between October
and December 1546 he was moving or  conduct ing  a c t i o n s  on b e h a l f  o f
c l e r i c s  o r  e c c l e s i a s t i c a l  f o u n d a t io n s .  Thus an a c t i o n  fo l low ing
on an armed a t t a c k  made on t h e  convent  o f  Haddington was b rough t  by
P r i o r e s s  E l i z a b e t h  Hepburn and 'Thomas K i n c r a g y ,  p r o c u r a t o r  f i s c a l ,
f o r  h i s  i n t e r e s t '  (pro suo i n t é r e s s é  - th e  term a l s o  used  when a
3husband appeared  f o r  h i s  w i fe ,  o r  a g u a rd ia n  f o r  h i s  ward).
S i m i l a r l y ,  Kincragy appea red  f o r  t h e  abbey o f  N ewbatt le  i n  an a c t i o n  
a g a i n s t  t h e i r  t e n a n t s , ^  f o r  t h e  dean o f  Haddington (as r e p r e s e n t a t i v e  
o f  t h e  l a t e  c a r d i n a l )  a g a i n s t  t h e  F r i a r s  P r e a c h e r , ^  and f o r  a p r i e s t  
who had been a t t a c k e d  and wounded by a layman.^
As an advoca te  the  p r i n c i p a l  du ty  o f  the  p r o c u r a t o r  f i s c a l  
seems to  have been to  conduct  a c t i o n s  on b e h a l f  o f  churchmen who had 
come i n t o  c o n f l i c t  w i th  th e  l a i t y  o r ,  as  in  th e  case of  the  dean o f  
Haddington ,  to  defend  t h e  i n t e r e s t s  o f  h i s  employer.  In a d d i t i o n
1. St  A. R en t . , p p . 95 ,10 7 ,1 2 1 ,1 3 7 ,1 7 6 ,1 9 7 ,2 0 9 .
2. E.g .  he appeared  in  an a c t i o n  r e v o lv i n g  around th e  p r i c e  o f  a 
b a r r e l  o f  salmon (Acta I ,  fo .  1 6 r ) .
3. I b i d . , fo .  7v.
4. I b i d . , f o . 5 r .
5. I b i d . , fo .  2 7v .
6. I b i d . , fo .  29v,  Makinath v. Polw ar th  and West.
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to  t h i s  t h e r e  were t h o s e  d u t i e s  t h a t  p e r t a i n e d  t o  a more p u r e l y
' c r i m i n a l '  j u r i s d i c t i o n  and which invo lved  th e  f i s c a l  moving an
a c t i o n  on h i s  own i n i t i a t i v e .  I t  was sugges ted  e a r l i e r  t h a t  w h i le
th e  o f f i c i a l  h i m s e l f  had no power o f  ex o f f i c i o  j u r i s d i c t i o n  - t h a t
i s  to s ay ,  h i s  o f f i c e  c a r r i e d  no a u t h o r i t y  to  promote a c t i o n s  - he
might  n e v e r t h e l e s s  h e a r  any causas  c r im in a l e s  t h a t  were l e g i t i m a t e l y
brough t  b e f o r e  him.^ Such a ca s e  a ro se  ou t  o f  an a c t i o n  b rough t  in
th e  Loth ian  c o u r t  i n  October  1546 where t h r e e  w i tn e s s e s  adm i t t e d  t o
hav ing  given  f a l s e  ev idence ;  t h e y  were immedia te ly  c i t e d  to  r e t u r n
t o  cou r t  a t  a l a t e r  d a t e  and answer ' ex o f f i c i o  and a t  t h e  i n s t a n c e
2o f  th e  p r o c u r a t o r  f i s c a l '  a l th o u g h  th e  f i s c a l  had had no p rev io u s  
involvement  i n  the  ca se .  In due course  th e  w i tn e s s e s  r e ap p e a red  
b e f o r e  th e  o f f i c i a l ,  a t  t h e  i n s t a n c e  o f  t h e  f i s c a l ,  and were
3se n te n c e d  to  be pun ished  as p e r j u r e r s .  A s i m i l a r  r o l e  seems to  
have been perfo rmed by t h e  p r o c u r a t o r  f i s c a l  i n  Dunblane where on 
one occas ion  we f i n d  th e  b ishop  r a t i f y i n g  and con f i rm ing  John Learmonth 
i n  th e  o f f i c e  o f  p r o c u r a t o r  f i s c a l  and e s p e c i a l l y  in  h i s  ( th e  f i s c a l ' s )  
a c t i o n  a g a i n s t  one Robert  S tew ar t  in  th e  m a t t e r  o f  h i s  w i f e . ^  On 
a n o t h e r  occas ion  an a c t i o n  ^in t h e  Dunblane c o u r t  f o r  s e p a r a t i o n  was 
i n t e r r u p t e d  when t h e  f i s c a l  i n t r o d u c e d  an a c t i o n  a g a i n s t  th e  w ife  f o r  
t a k in g  conmiunion on E a s t e r  Day while she was excommunicate,  an 
a c t i o n  promoted o r i g i n a l l y  by ' t h e  dean o f  p r a v i t y  f o r  e x c e s s e s ' ; ^  
and a p r i e s t  who was accused  o f  a t t a c k i n g  and m u t i l a t i n g  a layman
1. See above,  72.
2. Acta I ,  fo .  4v.
3. I b i d . , fo .  23r .
4. Dunblane A cta ,  fo.  405v.
5. I b i d . , fo .  42v.
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was c i t e d  a t  th e  i n s t a n c e  o f  t h e  p r o c u r a t o r  f i s c a l  to  answer to  
t h e  ' ex o f f i c i o  a c c u s a t i o n s ' . ^
The p r o c u r a t o r  f i s c a l  thus  f i l l e d  t h e  v a l u a b l e  r o l e  o f  
a l i n k  between th e  s e p a r a t e d  channe ls  o f  c r im in a l  and i n s t a n c e  
j u r i s d i c t i o n .  This  i s  p a r t i c u l a r l y  w e l l  i l l u s t r a t e d  by th e  p e r ­
j u r y  case  in  th e  Lothian  c o u r t  where t h e  o r d in a r y  c o u r t  machinery
had no means of  d e a l in g  w i th  m a t t e r s  o f  a c r im in a l  n a t u r e  a r i s i n g
2o u t  o f  i t s  r e g u l a r  b u s i n e s s .  In o t h e r  d io c e s e s  t h e  exac t  s t a t u s  
o f  t h e  ep i sc o p a l  p r o c u r a t o r  f i s c a l  may have v a r i e d .  The c o n f i rm a t io n  
o f  John Learmonth as f i s c a l  by t h e  b ishop  of  Dunblane was r e p e a t e d  
a t  a l a t e r  s t a g e  in  th e  case  o f  t h e  v i o l e n t  p r i e s t ,  a t  t h e  p o i n t  
where t h e  formal l i b e l  was b rough t  a g a i n s t  the  accused ;  in  t h i s  
case i t  was t h e  p r o c u r a t o r  Drummond who was o r a l l y  c o n s t i t u e d  
p r o c u r a t o r  f i s c a l ^  and i t  may have been t h a t  th e  o f f i c e  had n o t  y e t  
a c q u i r e d  a t  Dunblane t h e  permanence which we f i n d  in  t h e  Loth ian  
c o u r t ,  and t h e  t i t l e  may w e l l  have been a p p l i e d  to  th e  b i s h o p ' s  
p a r t i c u l a r  l e g a l  r e p r e s e n t a t i v e  ad h o c . C e r t a i n l y  in  th e  d ioc ese  
o f  Moray t h e r e  cou ld  be more than  one p r o c u r a t o r  f i s c a l ,  because  an
1. 'Responsurus  . . .  supe r  s i b i  o b j i c i e n d i i s  ex o f f i c i o '  ( i b i d . , 
fo .  171v) .
2. I t  should  be emphasised t h a t  p e r j u r y  was a very  d i f f e r e n t  m a t t e r  
from contumacy, which g e n e r a l l y  invo lved  the  non-appea rance  o f
a p a r t y  o r  w i tn e s s  and which was a r e g u l a r  o c c u r r e n c e .  P e r j u r y  
in c o u r t  a c t i o n s  appears  to  have been p a r t i c u l a r l y  s i n g l e d  out  
from an e a r l y  d a te  as an o f f e n c e  answerable  to  t h e  b ishop  a lone  
(see  above,  5 5 -5 6 ) .
3. ' Drummond p r o c u r a t o r  f i s c h a l i s  v iv e  v o c i s  o r a c u l o  d i c t i  
r e v e r e n d i  hod ie  ad e f fec tum  pred ic tum  c o n s t i t u t u s '  (Dunblane 
Acta ,  fo.  1 7 1 v ) .
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appea l  made from t h a t  d io c e s e  t o  th e  o f f i c i a l  p r i n c i p a l  was made 
a g a i n s t  ’Mas ter  Thomas Hay p r o c u r a t o r  f i s c a l  of  the  p r e s e n t  b i shop  
o f  Moray and a g a i n s t  h i s  o t h e r  p r o c u r a t o r s  f i s c a l ' . ^  In t h e  
d io c e se  o f  St  Andrews, however,  t h e r e  i s  l i t t l e  doubt t h a t  the  
p r o c u r a t o r  f i s c a l  was a permanent  and s a l a r i e d  o f f i c e r  w i th  a 
wide range o f  d u t i e s .  Although Thomas Kincragy seems to  have 
p r a c t i s e d  p r i n c i p a l l y  in  t h e  c o u r t  o f  t h e  o f f i c i a l  o f  L o th ian ,  he 
was ob v io u s ly  a d i s t i n g u i s h e d  f i g u r e  a l s o  i n  th e  c o u r t  o f  s e s s i o n ,  
and t h e r e  seems l i t t l e  need t o  look to  France to  f i n d  t h e  o r i g i n s  
o f  t h e  modem p r o c u r a t o r  f i s c a l .
( iv )  The P r o c u r a t o r s
As th e  chosen r e p r e s e n t a t i v e  of  b o th  t h e  queen and t h e
c a r d i n a l  Kincragy must have been one o f  the  most d i s t i n g u i s h e d
members o f  t h e  e c c l e s i a s t i c a l  ' b a r '  in  Edinburgh,  b u t  he was only
one o f  a l a r g e  number o f  p r o c u r a t o r s  who were p r a c t i s i n g  in  th e
Loth ian  c o u r t  a t  the  t im e .  On t h e  p r i n c i p l e  t h a t  ' f e u d a l  p ro c e d u re ,
2f o r m a l i s t  and o r a l ,  d id  n o t  admit  o f  r e p r e s e n t a t i o n ' ,  t h e  l a rg e  
and s k i l l e d  corps  o f  p r o c u r a t o r s  in  th e  Loth ian  c o u r t  may be seen 
as a mark o f  t h e  com p ara t iv e ly  advanced development ach ieved  by 
t h e  e c c l e s i a s t i c a l  c o u r t s .  The use  o f  p r o c u r a t o r s  had a long 
h i s t o r y  in  th e  church ,  n o t  j u s t  in  t h e  sense  o f  g e n e ra l  r e p r e s e n t ­
a t i v e s  b u t  s p e c i f i c a l l y  in  th e  sense  o f  c o u r t  ad v o c a te s ;  t h e i r
1. Sen t .  St A.^ fo .  104r.
2. ADC, x l v i i .
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employment i s  r e g a rd e d  as be ing  a ' f a m i l i a r  i tem o f  Romano-canonical
p r a c t i c e  as e a r l y  as t h e  b e g in n in g  o f  the  t h i r t e e n t h  c e n t u r y ' , ^
and we f i n d  them in  a c t i o n  in  th e  o f f i c i a l  p r i n c i p a l ' s  cour t  in
2S t  Andrews in  th e  e a r l y  f o u r t e e n t h  c e n tu ry .  The r e g u l a r  employment 
o f  advoca tes  in  th e  s e c u l a r  c o u r t s  by t h e  e a r l y  f i f t e e n t h  c en tu ry  
may have owed something to  t h i s  e a r l y  e c c l e s i a s t i c a l  development,
and we f i n d  th e  o a th  o f  calumny - f a m i l i a r  from e c c l e s i a s t i c a l
3 4p r a c t i c e  - be in g  en jo in e d  upon advoca tes  by p a r l i a m e n t  i n  1429.
During t h e  p e r i o d  covered  by Acta I t h e r e  were a t  l e a s t  
t h i r t y  p r o c u r a t o r s  p r a c t i s i n g  i n  t h e  Loth ian  c o u r t .  The e c c l e s i a s ­
t i c a l  a u t h o r i t i e s  took some p a i n s  to  ove rsee  th e  l a w y e r s ' a c t i v i t i e s  
and among t h e  s t a t u t e s  o f  1549 were r e g u l a t i o n s  which fo rbade  
p r o c u r a t o r s  to  u n d e r ta k e  cases  u n l e s s  t h e y  had f u l l y  a c q u a in te d  
themselves  w i th  th e  f a c t s  and were s a t i s f i e d  as to  t h e i r  a c c e p t a b i l i t y  
in  law; s t e p s  were t o  be ta k en  a g a i n s t  th o s e  who promoted u n j u s t  
causes  s o l e l y  f o r  t h e  sake o f  t h e  f e e s ,  and th e  p r o c u r a t o r s  were 
r e s p e c t f u l l y  to  keep t h e i r  p l a c e s  u n t i l  t h e i r  c l i e n t ' s  case was
c a l l e d  and they  were then  to ad d re s s  themselves  b r i e f l y  to  t h e
5b u s in e s s  o f  t h a t  p a r t i c u l a r  d i e t .  I t  i s  n o t  d i f f i c u l t  t o  u n d e r ­
s t a n d  why some r e g u l a t i o n  was needed.  The g r e a t  m a j o r i t y  o f  
c o n t e s t e d  a c t i o n s  in  t h e  Loth ian  c o u r t  invo lved  th e  employment o f
1. Habakkuk B i s s e t ' s  Rolment o f  C o u r t i s , ed. P . J ,  H am i l ton -G r ie r son  
( S c o t t i s h  Text  S o c i e ty ,  1920-26),  i i i ,  p . 23.
2.  SRO, RH6/76.
3. See below, 209.
4. APS, i i ,  p . 19.
5. SES, i i ,  p p . 121-3.
116
p r o c u r a t o r s ;  du r ing  the  term between October  and Chris tmas  
1546 - which invo lved  f i f t y - t h r e e  c o u r t  days - s even teen  p r o ­
c u r a t o r s  made a t o t a l  o f  682 s e p a r a t e  appearances  on b e h a l f  o f  
t h e i r  c l i e n t s ,  and on a busy  day a dozen lawyers might  be j o s t l i n g  
f o r  p l a c e s  w i th i n  t h e  c o n s t r i c t e d  a r e a  o f  the  c o u r t . ^
Unless  a p r o c u r a t o r  was employed on a permanent  r e t a i n e r ,  
much as was Thomas Kincragy by t h e  c a r d i n a l ,  he would be ' c o n ­
s t i t u t e d  p r o c u r a t o r '  to  r e p r e s e n t  a p a r t y  in  a p a r t i c u l a r  case .
This  could  be done in  t h e  cou r se  o f  the  d a i l y  c o u r t  p ro c e e d in g s  and
2t h e  formal r e c o rd  d i f f e r s  l i t t l e  between c o u r t s :  t h e  c l i e n t
c o n s t i t u t e d  one o r  more p r o c u r a t o r s  to  r e p r e s e n t  him e i t h e r  g e n e r a l l y ,  
in  a l l  h i s  ( u n s p e c i f i e d )  b u s i n e s s ,  o r  s p e c i f i c a l l y  i n  a p a r t i c u l a r  
a c t i o n . ^  The terms o f  the  appoin tmen t would u s u a l l y  i n c lu d e  th e  
' r i g h t  o f  s u b s t i t u t i o n '  (p o t e s t a s  s u b s t i t u e n d i )  whereby th e  p r o ­
c u r a t o r  could a p p o in t  a s u b s t i t u t e  to  take  h i s  p l a c e ,  and a r e c o r d  
t h a t  th e  c l i e n t  had unde r ta k en  t o  r a t i f y  h i s  p r o c u r a t o r ' s  a c t i o n s  on 
h i s  b e h a l f  (p r o m i s i t  de r a t o ) . According t o  B a l fou r ,  no p r o c u r a t o r  
cou ld  p roceed  w i thou t  t h i s  ex p re s s  r a t i f i c a t i o n  ( f o r  which the  con­
temporary  terra appea rs  to  have been ' r a t i h a b i t i o n ' ) ,  and i f  he h e l d  
on ly  a g e n e ra l  mandate of  p r o c u r a t o r y  he had f i r s t  t o  f i n d  a s u i t a b l e  
c a u t io n  or p ledge  'de  r a t o '  as  a g u a ra n t e e  o f  h i s  c l i e n t ' s  subsequent
1. E .g .  on Tuesday 7 December 1546 e leven  p r o c u r a t o r s  made twenty- 
n in e  s e p a r a t e  appea rances  on b e h a l f  o f  c l i e n t s ,  and t h i s  was 
n o t  e x c e p t i o n a l .
2. Cf. Chapel Royal A cta ,  fo .  I r ; Acta A d m i r a l l a t u s , p . 6.
3. E.g.  ' ad  omnia e t  s i n g u l a  nég o c ia  sua '  (Chapel Royal Acta,  fo .  3r)
4. E.g.  Acta I ,  fo .  448r .
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r a t i f i c a t i o n . ^  A s i m i l a r  p r a c t i c e  seems to  have been observed
in  the  o f f i c i a l ' s  c o u r t .  By making a g e n e ra l  ' c o n s t i t u t i o n '  o f
2one o f ,  o r  even a l l ,  th e  p r o c u r a t o r s  o f  th e  c o u r t  t h e  c l i e n t  cou ld  
be a s s u re d  t h a t  h i s  i n t e r e s t s  would be looked a f t e r  w i th o u t  the  
need  f o r  him to  make a p e r s o n a l  appearance  a t  t h e  b e g inn ing  o f  an 
a c t i o n .  This  seems t o  be why we f i n d  t h a t  on 6 A p r i l  1547 'M as te r  
John Stevenson acc e p te d  th e  du ty  o f  p r o c u r a t o r  (onus p ro c u ra n d i )  
f o r  Will iam Purves a g a i n s t  W al te r  Wright ,  t o  appear  on Sa tu rday  
n e x t  and to  answer acc o rd in g  to  law in  th e  name o f  p r o c u r a t o r  to  th e
3s a i d  Will iam,  and t o  f i n d  s u f f i c i e n t  c a u t io n  de r a t o ' .  A c l i e n t
might  a l s o  appea r  i n  c o u r t  in  pe r so n  dur ing  th e  course  of  an a c t i o n  
e x p r e s s l y  to  r a t i f y  t h e  a c t i o n s  o f  h i s  p r o c u r a t o r , ^  though whether  
t h i s  was because  th e  p r o c u r a t o r ' s  a u t h o r i t y  had been c h a l l e n g e d  o r  
whe ther  i t  was mere ly  n e c e s s a r y  t h a t  th e  c l i e n t  shou ld  appea r  a t  
some p o i n t  and g ive  t h e  formal ' r a t i h a b i t i o n '  f o r  which the  p r o ­
c u r a t o r  had a l r e a d y  made p ledge  i s  n o t  c l e a r .
The appoin tmen t o f  a p r o c u r a t o r  seems to  have invo lved  
l i t t l e  f o r m a l i t y  and i t  may have been th e  case t h a t  a handshake in
1. BP, i i ,  p . 299. The o f f i c i a l  made a s i m i l a r  u n d e r t a k in g  'de 
r a t o '  when he a p p o in te d  new commissar ies  (Acta I ,  fo .  4 4 2 r ) .
2. E.g .  'quo d i e  J o n e t a  Dunke s on . . .  ( e t  a l . )  f e c e r u n t  c o n s t i t u e r o n t  
o r d in a v e r u n t  e t  c r e a v e r u n t  v e n e r a b i l e s  v i r o s  dominos e t  m a g i s t ro s  
Johannem Crathe v ic a r iu m  pens ionar iu ra  e c c l e s i e  p a r o c h i a l i s  de 
S t r i u v e l i n g  Johetftnem Abircrummy Alexandrum Chalmer Roberturn 
Learmonth e t  a l i o s  p r o c u r a t o r e s  c u r i e  . . . '  (Chapel Royal A cta ,  f o . l r )
3. 'M a g i s t e r  Johannes  S te v in so n  a c c e p t a v i t  onus p ro c u ra n d i  pro  
Willelmo Purves c o n t r a  Walterum Wrycht ad comparendum S abba t i  
p o s t  proximum e t  respondendum p r o u t  de j u r e  p r o c u r a t o r i o  nomine 
d i c t i  W i l le lm i  e t  inveniendum cautionem de r a t o '  (Acta I ,  fo.  137v ) .
4. E.g .  ' c o m p a ra i t  Thomas Cochrane e t  r a t i f i c a v i t  s i n g u l a  g e s t a  pe r  
suum procu ra to rem  f a c t a  e t  s i g n a n t e r  ub i  d e t u l i t  c o n t e n t a  in  
a s s e r t o  l i b e l l o  r e c o n v e n c io n i s  juramento  L o u te fu te  e t  sponse '
( i b i d . , fo.  270v).
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t h e  p r e s e n c e  o f  the  c o u r t  was a l l  t h a t  was needed to  s e a l  the  
ag reement.^  S u r p r i s i n g l y  t h e r e  a re  few r e c o rd s  o f  t h e s e  con­
s t i t u t i o n s  in  t h e  Act  Books, a l th o u g h  t h e r e  was a f l u r r y  o f  
a c t i v i t y  in  th e  week b e f o r e  th e  b e g inn ing  o f  the  October  term 
o f  1548 when e i g h t  d i f f e r e n t  p a r t i e s  appo in ted  t h e i r  a d v o c a te s ,
so i t  may have been t h a t  i t  was more u s u a l  to  make the  n e c e s s a r y
ar rangements  o u t s i d e  c o u r t  hours  in  th e  p re s e n c e  o f  a n o t a r y  o r  
w i t n e s s . ^  On one occas ion  a M as te r  P e t e r  Spens i s  d e s c r ib e d  as 
p r o c u r a t o r  ' p e r  mandatum p r o d u c t u m ' ; as he was no t  one o f  the  
c o u r t ' s  r e g u l a r  p r o c u r a t o r s ,  and t h i s  was h i s  only  appea rance ,  t h e  
p ro d u c t i o n  o f  h i s  c r e d e n t i a l s  was perhaps  n e c e s s a r y  and no te wor thy  
where th o s e  o f  t h e  more f a m i l i a r  lawyers  would have been ta k e n  f o r  
g r a n te d .  The p r e s e n c e  o f  a p r o c u r a t o r  was seldom n o te d  a t  the  
p r im ary  s t a g e  o f  r e g i s t e r i n g  th e  l i b e l  or  p e t i t i o n  and indeed  many 
p a r t i e s  may have w a i t ed  u n t i l  t h i s  s t a g e  was p a s t  and t h e i r  a c t i o n  
s a f e l y  launched b e f o r e  going to  t h e  t r o u b l e  and expense o f  r e t a i n i n g  
a lawyer.  As p r o c u r a t o r s  were n o t  r e q u i r e d  in  m on i t ion  b u s in e s s  
o r  in  a d m i n i s t r a t i v e  m a t t e r s  such as th e  appoin tment o f  e x e c u to r s
t h e r e  seems,  a t  f i r s t  s i g h t ,  t o  have been much j u d i c i a l  a c t i v i t y  in
th e  Loth ian  c o u r t  t h a t  d id  n o t  in v o lv e  t h e i r  employment; b u t  i f  we
1. ' P r o m i s i t  de r a t o  p e r  manus sue d e x t re  ex tensionera '  ( i b i d . , 
fo .  4 4 8 r ) .
2. Cf. th e  p r a c t i c e  i n  C an te rbu ry  where ' i f  the  p r o c t o r  was 
ap p o in ted  apud a c t a , du r ing  the  p u b l i c  s e s s i o n  o f  the  c o u r t ,  no 
w i tn e s s  t o  the  " c o n s t i t u t i o n "  was n e c e s s a r y ,  b u t  i f  a p r o c t o r
was " c o n s t i t u t e d "  ou t  o f  c o u r t ,  then  t h e  p r e s e n c e  o f  two w i tn e s s e s  
was r e q u i r e d  . . .  ^Vhen th e  p r o c t o r s  appeared  i n  cou r t  to  r e p r e s e n t  
t h e i r  " l o r d s "  th e y  p ro v id ed  m a t e r i a l  ev idence  o f  t h e i r  appo in tm en t ,  
or took an o a th  t h a t  t h e y  had been appo in ted  by th e  p a r t i c u l a r  
pe r son  th e y  claimed to  r e p r e s e n t ’ (Woodcock, C a n t e rb u ry , p . 52) .
3. Acta I ,  fo .  lO r ,  Robeson v. Crawford.
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d i s r e g a r d  t h e s e  e n t r i e s ,  and a l s o  t h e  e n t r i e s  r e c o r d i n g  th e  
f i r s t  s t a g e  o f  s u i t s ,  and c o n c e n t r a t e  on the  occu r renc e  of  a c t i o n s  
in  p r o g r e s s  we f i n d  t h a t  o f  566 such e n t r i e s  between October  and 
December 1546 almost  400 r e c o r d  t h e  involvement o f  one o r  more 
p r o c u r a t o r s .
Once t h e  a c t i o n  had begun th e  p r o c u r a t o r  could  no t  be 
removed by h i s  c l i e n t ^  and he was f r e e  to  conduct  th e  a c t i o n  as he 
saw b e s t .  S u b s t i t u t i o n s  were o c c a s i o n a l l y  made in  p r o t r a c t e d  
c a s e s ,  b u t  in  g e n e ra l  t h e  p r o c u r a t o r s  saw t h e i r  cases  th rough  to  
th e  end. For th e  b u s i e s t  o f  lawyers  t h i s  could  i n v o lv e  a g r e a t  
dea l  o f  work as some cases  might  run t o  more than  t h i r t y  s e p a r a t e
'Zd i e t s .  A f u l l  l i s t  o f  p r o c u r a t o r s  p r a c t i s i n g  in  th e  Lo th ian
c o u r t  a t  t h i s  t ime i s  g iven  in  t h e  appendix^ bu t  a few of them s ta n d
o u t  in  p a r t i c u l a r  from th e  s h e e r  e x t e n t  o f  t h e i r  commitments.
During the  f i f t y - t h r e e  c o u r t  days of  th e  term b e fo re  Chr is tmas  1546
Rober t  Wilson made 144 s e p a r a t e  appea rances  on b e h a l f  o f  c l i e n t s ,
John Abercrombie made 107, John P e b l i s  made n i n e t y - t h r e e ,  Thomas
Sleichman s e v e n t y - t h r e e  and Thomas Weddel s i x t y - n i n e  appea rances ;
a busy day l i k e  7 December cou ld  in vo lve  Abercrombie appea r ing  on
5b e h a l f  of  seven d i f f e r e n t  c l i e n t s  i n  t h e  course  o f  a morning.
1. I b i d . , f o . 3 0 r .
2. E .g .  i b i d . , fo .  379v, B lacks tock  v .  Machane.
3. E.g .  th e  a c t i o n  o f  Rovert  Ker v. James Lauson of  Humbie which 
began on 9 December 1546 and ended i t s  t h i r t y - f i f t h  and f i n a l  
d i e t  on 12 June  1548.
4. See below. Appendix I I ,  p p .347-8.
5. Acta I ,  f o s .  26v-2 7v.
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The number o f  p r o c u r a t o r s  p r a c t i s i n g  i n  th e  Loth ian  c o u r t  
i s  p a r t i c u l a r l y  s t r i k i n g  when compared w i th  th e  maximum l i m i t  o f  
t e n  p l a c e d  on th e  admiss ion  o f  advoca tes  to  t h e  c o u r t  o f  s e s s io n ^  
and r a i s e s  the  q u e s t i o n  o f  w hether  a l l  t h i r t y  e c c l e s i a s t i c a l  p r o ­
c u r a t o r s  en joyed  t h e  same s t a t u s .  I t  has been su g g es ted  t h a t  in  
t h e  c i v i l  c o u r t s  t h e r e  was a d i f f e r e n c e  between advoca tes  and 
p r o c u r a t o r s  - t h a t  t h e  l a t t e r  'were perhaps  i n f e r i o r  (as they
were in  F rance ,  a l th o u g h  u n i t e d  in  th e  same c o n f r a t e r n i t y  o f  St
2N icho las )  to  t h e  a d v o c a t e s ' ,  bu t  no such d i s t i n c t i o n  seems p o s s i b l e  
in  t h e  Lo th ian  c o u r t  where th e  term ' p r o c u r a t o r '  was in  e x c lu s iv e  
use .  Nor can any d i s t i n c t i o n s  be made on t h e  b a s i s  o f  academic 
q u a l i f i c a t i o n s  s in c e  a l though  some p r o c u r a t o r s  a re  r e c o rd e d  w i th  
th e  t i t l e  ' m a g i s t e r '  and some a r e  n o t ,  i t s  a p p l i c a t i o n  i s  c l e a r l y  
a t  random and a c c o rd in g  to  th e  whim o f  the  c l e r k ; ^  a t  l e a s t  fou r  
p r o c u r a t o r s  may be i d e n t i f i a b l e  w i th  St Andrews g r a d u a t e s  o f  t h e  
same name,^ b u t  i t  seems u n l i k e l y  t h a t  th e  rem a inder  would lack  
a s i m i l a r  t r a i n i n g .  Almost a l l  o f  them were laymen and o f  the  
f o u r  who a r e  t i t l e d  'dominus '  on ly  one appears  t o  have been in  
r e g u l a r  p r a c t i c e .  Ba l four  n o te d  t h a t  no ' e c c l e s i a s t i c a l  p e r s o n '
1. R.K. Hannay, The Col lege  o f  J u s t i c e  (Edinburgh ,  1933),  p p . 137-8.  
This  number i s  even more rem arkab le  when i t  i s  compared w i th  t h e  
ev idence  of  E n g l i s h  c o u r t s .  The number o f  p r o c u r a t o r s  in  t h e  
C an te rbu ry  c o n s i s t o r y  c o u r t  reac hed  a peak o f  e i g h t  or  n in e  in  
t h e  l a t e  f i f t e e n t h  c e n tu ry  (Woodcock, C a n t e r b u r y , p p . 40-41) ;
th e  number o f  r e g u l a r  p r o c u r a t o r s  appea r ing  in  t h e  c o u r t s  of 
Winches te r  and Norwich b e f o r e  th e  Reformation was neve r  more 
than  t h r e e  or  f o u r  (Houlbrooke,  Church Courts  and P e o p le , p . 28 ) .
2. ADC, x l v i i i .
3. Var ious  r e f e r e n c e s  t o  'M as te r  John A bercrom bie ' ,  ' John  Abercrombie '  
and p l a i n  'Abercrombie '  mean t h a t  those  whose names appear  on ly  
once and u n t i t l e d  i n  w i tn e s s  l i s t s  a t  s e n te n c e s  cannot  be d i s ­
missed as u n q u a l i f i e d .
4. Viz.  John Abercrombie,  John P e e b le s ,  Will iam Wightman and 
Thomas Sleichman (St  A. A cta ,  p p . 376 ,337 ,358 ,361 ) .
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might be a p r o c u r a t o r  b e f o r e  e i t h e r  a tempora l  o r  an e c c l e s i a s t i c a l  
judge  u n l e s s  speak ing  ' f o r  h i m s e l f ,  h i s  own k i r k ,  o r  f o r  the  
m i s e r a b le  and co n v ic t  p e r s o n s ' , ^  so i t  may have been t h a t  th e  r o l e  
o f  t h e  p r o c u r a t o r  S i r  John Ker, whose c l i e n t s  have no obvious
e c c l e s i a s t i c a l  c o n n e c t io n s ,  was t h a t  o f  advoca te  f o r  t h e  'm i s e r a b l e
, 2p e r s o n s ' .
N e v e r th e l e s s  the  i n d i c a t i o n s  a re  t h a t  t h e r e  were indeed  
c o n s i d e r a b l e  d i f f e r e n c e s  in  t h e  r e l a t i v e  s t a n d i n g  o f  t h e s e  men. 
C ons ide r ing  the  p o s i t i o n  i n  1567 R.K. Hannay n o te d  ' t h e  growth o f  
a body o f  p r o c u r a t o r s  on th e  o u t s k i r t s  o f  th e  s e s s i o n ,  anxious  
i n d i v i d u a l l y  to  be r e c e i v e d  w i th i n  th e  c i r c l e  o f  l i c e n s e d  c o u n s e l ' ,  
and t h a t  i t  was r e p o r t e d  i n  t h e  same yea r  t h a t  ' o f  p r o c u r a t o r s  and 
advoca tes  t h e  g r e a t e s t  p l e n t y  a r e  a t  E d i n b u r g h ' . Both s t a t e m e n t s  
cou ld  have a p p l i e d  e q u a l l y  t o  t h e  p e r i o d  b e f o r e  t h e  Reformation 
when, i n  a d d i t i o n  t o  th e  advoca tes  employed in  t h e  o f f i c i a l ' s  c o u r t  
and in  th e  c o u r t  o f  s e s s i o n ,  t h e r e  were over  t h i r t y  more to  be 
found p r a c t i s i n g  in  t h e  c o u r t  o f  a d m i r a l t y . ^  Amongst t h i s  g r e a t  
number o f  lawyers  t h e r e  were c l e a r l y  some who p r a c t i s e d  in  a l l  t h r e e  
c o u r t s .  Both John Abercrombie and Thomas Weddel a r e  found in  the  
A dmira l ty  co u r t^  as a r e  two o t h e r  Lo th ian  c o u r t  p r o c u r a t o r s ,  George
1. BP, i i ,  p . 298.
2. Cf. below, p . l 2 3 n .
3. Hannay, Col lege  o f  J u s t i c e , p p . 138-9,
4. Acta A d m i r a l l a t u s , xxv i .
5. E.g.  i b i d . , p p . 147, 87. They occu r  a l s o  in  t h e  r e c o rd s  o f  th e
burgh c o u r t  o f  Edinburgh (E x t r a c t s  from the  Records o f  th e  Burgh
o f  Edinburgh [ S c o t t i s h  Burgh Record S o c i e ty ,  1869-92] ,  i i ,  p p . 167, 
189 ,209).
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and Richard  S t r a n g . ^  S i m i l a r l y  t h e  l i s t  o f  p r o c u r a t o r s  chosen
by t h e  lo r d s  o f  s e s s i o n  in  1549 in c lu d e s  Will iam Wightman (who
appeared  e leven  t imes  i n  t h e  Loth ian  c o u r t  between October and
December 1546) t o g e t h e r  w i th  Abercrombie,  Kincragy and George 
2Strang.,  w hile  Abercrombie and b o th  S t rangs  appear  t h e r e  aga in  in  
t h e  1550s.  In 1547 t h e  c o u r t  o f  s e s s i o n  chose as i t s  advoca te  
' f o r  t h e  poor  f o l k s '  (an annua l  appoin tment c a r r y i n g  a s a l a r y  o f
3£10) one Maste r  Andrew B lacks tock  who was a r e g u l a r  p l e a d e r  in  t h e  
o f f i c i a l ' s  c o u r t . ^  F i n a l l y ,  i t  would appear  t h a t  t h e  u b iq u i to u s  
John Abercrombie might  have appeared  a l s o  a t  S t i r l i n g  f o r  a p r o ­
c u r a t o r  o f  t h a t  name was c o n s t i t u t e d  i n  th e  c o u r t  o f  th e  Chapel 
Royal a t  S t i r l i n g  in  Janua ry  1548/9 .^  I t  may have been a c o in c id e n c e  
o f  names,  and Abercrombie was c e r t a i n l y  in  cou r t  i n  Edinburgh on 
t h a t  day ,^  b u t  th e  p re s e n c e  o f  a p r o c u r a t o r  was n o t  n e c e s s a r y  in  o rd e r  
f o r  him to  be a p p o in ted  and a g e n e r a l  co n s t i tu E o n  o f  p r o c u r a t o r s  
might  well  i n c lu d e  th e  name o f  one o f  t h e  l e a d in g  lawyers o f  th e  t ime.
C l e a r l y  th e  p r o c u r a t o r s  o f  t h e  o f f i c i a l ' s  c o u r t  were no t  
con f ined  t o  a p r a c t i c e  w i th i n  th e  e c c l e s i a s t i c a l  j u r i s d i c t i o n ,  and
1. E.g.  i b i d . , p . 120.
2.  ADCP, p . 584.
3. BP, i i ,  p . 299. Cf. a l s o ,  Hannay, College  o f  J u s t i c e , p p . 68-69.
4. He may n o t  have been an a l t o g e t h e r  wise c h o ic e ,  f o r  th roughou t
1547 he was invo lved  in  a long and v e x a t io u s  a c t i o n  on h i s  own
account in  t h e  Loth ian  c o u r t  d u r ing  which i t  emerged t h a t  h i s  
wife  was seek ing  a s e p a r a t i o n  on th e  grounds o f  c r u e l t y  (Acta I ,  
fo .  3 2 4 v ) .
5. Chapel Royal Acta ,  fo .  Iz .
6. Acta I ,  fo .  495v.
7. BP, i i ,  p . 298.
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t h e  s e r v i c e s  o f  some o f  them were i n  demand in  a l l  t h e  p r i n c i p a l  
c o u r t s  o f  Edinburgh.  A p r a c t i c e  i n  th e  church c o u r t s  does n o t  seem 
t o  have been any handicap  to  a l a w y e r ' s  c a r e e r  and th e  rewards o f  
success  seem t o  have been,  as now, s u b s t a n t i a l .  We have v e ry  l i t t l e  
in fo rm a t io n  on t h e  s c a l e  o f  f e e s  payab le  f o r  r e p r e s e n t a t i o n  in  th e  
church  c o u r t s  in  th e  1540s,  a l though  norm al ly  th e y  would p robab ly  
have been on a d a i l y  b a s i s  s i m i l a r  to th e  system a t  Can te rbury  where 
t h e  charges  appear  t o  have been s ixpence  a day .^  W ea l th ie r  c l i e n t s ,  
however,  may have p r e f e r r e d  t o  r e t a i n  th e  s e r v i c e s  of  a p r o c u r a t o r  
on a r e g u l a r  b a s i s .  Th is  p r a c t i c e  was n o t  con f ine d  to  p r o c u r a t o r s  
f i s c a l ;  t h e  Abbey o f  A rbroa th  employed Mas te r  Robert  Les ley  to  
r e p r e s e n t  them i n  t h e  c i v i l  c o u r t s  fo r  an annual  pens ion  of  £10, 
and such a r rangem ents  were s u f f i c i e n t l y  common f o r  B a l fo u r  to  n o te
2t h a t  p r o c u r a t o r s  had t h e  r i g h t  to  sue f o r  sums promised  as p en s io n s .  
When John Abercrombie d ie d  in  Ja n u a ry  1574/5 th e  va lu e  o f  h i s  inven ­
t o r y  was a s s e s s e d  a t  £106,  w i th  a f u r t h e r  sum o f  £1300 s t i l l  owing 
to  him. The m a j o r i t y  o f  h i s  d e b to r s  were th o s e  who owed him a r r e a r s  
in  annual  p en s io n s  - t h e r e  were e l even  in  a l l .  U n f o r tu n a t e ly ,  in  
f i v e  o f  t h e s e  cases  t h e  in v e n to r y  r e c o rd s  on ly  th e  t o t a l  sum o u t ­
s t a n d in g  bu t  i n  t h e  remain ing  s i x  th e  a c t u a l  annual  v a lu e  o f  th e  
pens ion  i s  s t a t e d ;  th e y  v a ry  from th e  sura o f  £2 0 a n n u a l ly  to  t h e  £4 
f o r  which George Crawford o f  L e i f n o r i s  was in  a r r e a r s  f o r  each o f  th e
1. Woodcock, C a n te rb u ry , p . 136.
2. BP, i i ,  p . 300. The case  quoted  by Bal four  may be found in  
Acta S e s s i o n i s  ( S t a i r ) ,  p . 160.
3. SRO, Edinburgh Tes tam en ts ,  CC8/8/4,  f o s .  102-3.
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p re c e d in g  t h i r t e e n  y e a r s . The s i x  pens ions  t o g e t h e r  amounted 
t o  an annual  t o t a l  o f  £67 13s.  4d. and the  f i v e  o t h e r s  can s c a r c e l y  
have amounted to  much l e s s ;  when payments f o r  r e p r e s e n t a t i o n  in  
s p e c i f i c  s u i t s  i s  ta k en  i n t o  c o n s i d e r a t i o n ,  t o g e t h e r  w i th  the  va lue
o f  th o s e  p e n s io n s  which were n o t  i n  a r r e a r s  a t  th e  t ime o f  h i s
d e a t h ,  i t  becomes c l e a r  t h a t  Abercrombie was making,  i f  n o t  a
f o r t u n e ,  a t  l e a s t  a v e ry  s o l i d  l i v i n g  from h i s  p r o f e s s i o n . ^  Not
a l l  p r o c u r a t o r s  would have been in  th e  same c a t e g o ry .  Thomas 
Weddel, who was s c a r c e l y  l e s s  a c t i v e  in  th e  c o u r t s  tha n  Abercrombie,  
d id  r a t h e r  l e s s  w e l l :  when he d ie d  in  1567 h i s  goods were worth
o n ly  £10 and t h e  commissar ies  waived t h e  quot ’ in  r e s p e c t  o f  t h e  
p o v e r ty  o f  th e  p e r s o n ' . ^  Weddel may have been an example o f  a 
lawyer  who d id  n o t  g e t  on w i th  t h e  judge .  On one occas ion  he was 
suspended ' f rom th e  o f f i c e  o f  p r o c u r a t o r '  on account  o f  c e r t a i n  
words he had d i r e c t e d  a g a i n s t  th e  o f f i c i a l ,  Abraham C r ic h to n ;  the  
su spe ns ion  p r e v e n t e d  him from t a k in g  on any f u r t h e r  work a l though  
he was a b l e  to  c o n t in u e  w i th  th o s e  a c t i o n s  which had a l r e a d y  been 
begun .^
There i s  no p l a c e  h e re  f o r  a d e t a i l e d  s tudy  o f  the  o f f i c i a l ' s  
c o u r t  p r o c u r a t o r s  b u t  some co n c lu s io n s  emerge from t h i s  b r i e f  d i s ­
c u s s ion  t h a t  a r e  im p o r tan t  to  our  u n d e r s t a n d in g  o f  t h e  c o u r t  i t s e l f .
1. Cf. the  i n v e n to r y  o f  John Spens o f  Condie, Queen's  Advocate,
who l e f t  in  1573 an e s t a t e  t o t a l l i n g  over  £4000,  i n c lu d in g  a r r e a r s  
o f  pens ions  ( i b i d . , CC8/8/3,  f o s .  6 -8 ,  385v-386r ;  CC8/8/6,  f o s .
5 4 v - 5 5 r ) .
2. I b i d . , CC/8/2.  fo .  63v.
3. Acta I ,  fo .  217r.  Cf. SES, i i ,  p . 171 where t h e r e  i s  p r o v i s i o n  
f o r  a judge  to  suspend a p r o c u r a t o r  f o r  p e r s i s t e n t  m isbehav iour .
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The lawyers  who p r a c t i s e d  t h e r e  may have been o f  v a ry in g  competence 
b u t  t h e y  were n o t  l e s s  im p o r tan t  f o r  t h e  f a c t  of  t h e i r  working in  
t h e  e c c l e s i a s t i c a l  c o u r t .  T h e i r  most d i s t i n g u i s h e d  c o l l e a g u e s ,  
such as Kincragy or  Abercrombie ,  were c l e a r l y  among th e  l e ad in g  
p r a c t i t i o n e r s  o f  t h e  law o f  t h e i r  t i m e ,  w i thou t  d i s t i n c t i o n  o f  
.where th e y  p r a c t i s e d ,  and Abercrombie a t  l e a s t  foreshadows a 
f u t u r e  c l a s s  o f  s u c c e s s f u l  and p ro s p e ro u s  la wyers .  T h e i r  a b i l i t y  
to  t r a n s f e r  from one j u r i s d i c t i o n  t o  a n o t h e r  s u g g es t s  t h a t  t h e r e  
was l i t t l e  t o  choose between th e  c o u r t s  in  te rms o f  p r a c t i c e  and 
p ro c e d u re ,  and th e y  would s c a r c e l y  have expended so much t ime and 
e f f o r t  in  t h e  c o u r t  o f  th e  o f f i c i a l  i f  i t  was c o n s id e r e d  in  any way 
a backw ate r  o r  o u t - o f - s t e p  w i th  t h e  main s t ream o f  l e g a l  a c t i v i t y .
(v) The C le rk  o f  t h e  Court  and h i s  A s s i s t a n t s
The r e c o r d s  pay s c a n t  a t t e n t i o n  to  t h e  o t h e r  members o f  
t h e  o f f i c i a l ' s  c o u r t  b u t  t h e r e  was a t  l e a s t  one p o s t  whose f u n c t i o n  
was v i t a l  to  t h e  smooth o p e r a t i o n  o f  th e  c o u r t  - t h a t  o f  the  
o f f i c i a l ' s  c l e r k .  Some id e a  o f  t h e  r e s p o n s i b i l i t i e s  o f  th e  c l e r k ' s  
o f f i c e  can be found in  t h e  terms o f  th e  appointment o f  John Lauder,  
C a rd in a l  B e toun 's  s e c r e t a r y ,  t o  t h e  p o s t  o f  c l e r k  to  th e  o f f i c i a l  
p r i n c i p a l . ^  As c l e r k  and c o n t r o l l e r  o f  the  o f f i c i a l ' s  s e a l  Lauder 
was r e s p o n s i b l e  f o r  th e  i s s u e  o f  every  k ind  o f  document t h a t  the  
a c t i v i t i e s  o f  the  c o u r t  migh t  i n v o l v e ,  from m oni t ions  t o  excommuni­
c a t i o n s ,  from a c t s  and c o n t r a c t s  to  c i t a t i o n s  and s e n t e n c e s ;  he was
1. S t .  A. Form . , i i ,  p p . 221-3.
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r e s p o n s i b l e  f o r  th e  r e g i s t r a t i o n  o f  a l l  documents and p ro cee d in g s
o f  c o u r t ,  f o r  th e  i s s u e  o f  t r ansum pts  and e x t r a c t s ,  f o r  th e
exam inat ion o f  w i tn e s s e s  and f o r  t h e  r e c o rd  o f  t h e i r  ev idence .
From o t h e r  s ou rces  we f i n d  t h a t  i t  was th e  c l e r k  who c a l l e d  t h e
c ases  in  c o u r t^  and who was r e s p o n s i b l e  f o r  c o l l e c t i n g  f i n e s  and
charges  imposed i n  c o u r t  and f o r  t r a n s m i t t i n g  them t o  th e  c a r d i n a l ' s  
2t r e a s u r e r .
The rewards  f o r  t h e s e  s e r v i c e s  may have been  s u b s t a n t i a l .  
L a u d e r ' s  commission e n t i t l e d  him to  h i s  due s h a re  o f  the  p r o f i t s  
p e r t a i n i n g  to  t h e  s e a l  o f  t h e  o f f i c i a l  w i th  due a l low ance ,  as  we
3have seen ,  f o r  t h e  o f f i c i a l ' s  own s h a re .  There was c l e a r l y  scope
h e re  f o r  c o r r u p t i o n ,  and a s t a t u t e  o f  1549 s t e r n l y  warns t h a t  c l e r k s
' s h a l l  no t  exac t  from p a r t i e s  o r  p r o c u r a t o r s  any sum under  p r e t e x t  
o f  custom or  c o r r u p t  p r a c t i c e  p r e v i o u s l y  o b t a i n i n g  t h a t  exceeds th e  
o ld  c h a r g e s ' . ^  U n f o r tu n a t e ly  t h e  s chedu le  o f  p r o p e r  charges  which
was supposed t o  be appended to  th e  s t a t u t e  has n o t  su rv iv e d  and so
i t  i s  no t  p o s s i b l e  t o  o b t a i n  a c l e a r  p i c t u r e  of  t h e  f i n a n c i a l  
d e a l i n g s  o f  th e  c o u r t ,  b u t  some i n d i c a t i o n s  may be found in  o t h e r  
s o u rc e s .  The sum t r a n s m i t t e d  to  the  t r e a s u r e r  in  1542 by the  c l e r k  
o f  t h e  o f f i c i a l ' s  c o u r t  amounted t o  £109 11s.  f o r  th e  e i g h t  months 
p r i o r  to  March 1541/2 ,^  and t h i s  sum presumably r e p r e s e n t e d  th e
1. SES, i i ,  p . 123.
2.  Cf. St  A. R e n t . , p p . 120,135.
3. See above,
4. ' [S ta tu tum e s t ]  ne u l t r a  taxam ve terem a p r o c u r a t o r i b u s  v e l  
p a r t i b u s  e x i g a n t ,  p r a e t e x t u  cujouscumque c o n s u e tu d i n i s  au t  
c o r r u p t e l a e  hac tenus  o b t e n t a e '  (SES, i i ,  p . 124).
5. St A. R en t . ,  p . 120.
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r e c e i p t s  o f  th e  c o u r t  l e s s  th e  due s h a re  o f  th e  o f f i c i a l  and h i s  
c l e r k ;  th e  sum re n d e re d  in  March 1542/3,  t h i s  t ime f o r  a tw e lv e ­
month p e r i o d ,  t o t a l l e d  £189 7s.  7d.^ More s p e c i f i c a l l y  we f i n d  
n o t e s  o f  sums due f o r  p a r t i c u l a r  s e r v i c e s .  In J u l y  1553 someone 
anx ious  t o  o b t a i n  a copy o f  a p r o c e s s  in  o rd e r  to  pu rsue  an appea l  
was admonished t o  pay t e n  s h i l l i n g s  in p a r t  payment t o  Master  
Malcolm, c l e r k  o f  th e  Loth ian  c o u r t ,  o r  to  whomever shou ld  be c l e r k  
a t  th e  t im e .^  In th e  c o u r t  o f  Dunblane t h r e e  peop le  a r e  found 
owing sums o f  money t o  t h e  c l e r k ;  two o f  them owed f i v e  s h i l l i n g s ,  
in  one case  s p e c i f i e d  as ' f o r  s e n t e n c e ' ,  and t h e  t h i r d  was 
admonished to pay t h e  c l e r k  seven s h i l l i n g s  and e ig h tp e n c e  f o r  ' n o t e  
o f  s e n t e n c e ' . ^  I t  seems l i k e l y  t h a t  th e  charges  c u r r e n t  in  th e  
o f f i c i a l s '  c o u r t  d id  n o t  d i f f e r  g r e a t l y  from th o s e  o f  th e  p o s t -  
Reformation com m issa r ia t  c o u r t s  which succeeded them; t h e r e  th e  
sum o f  t e n  s h i l l i n g s  was demanded f o r  the  e x t r a c t  o f  a d e c r e e t  w i th i n  
a c e r t a i n  s i z e ,  and tw en ty -one  s h i l l i n g s  i f  i t  was l o n g e r ,  w h i le  t h e  
' s e n t e n c e  s i l v e r '  on sums o f  twenty  pounds o r  more was a s s e s s e d  a t  
s i x  s h i l l i n g s  and e ig h tp e n c e .^
I t  i s  n o t  c l e a r  how much o f  th e  a c t u a l  c o u r t  r e c o r d s  were 
penned by th e  c l e r k  h i m s e l f .  Even John Lauder,  whose i n d e f a t i g a b l e
1. I b i d . , p . 135.
2. Acta I I ,  fo .  305r.
3. Dunblane Acta,  f o s .  33 r ,  179r.
4. I b i d . , fo .  191v.
5. BP, i i ,  p . 662. Cf. a l s o  t h e  r e c o rd  o f  t h e  expenses  o f  two
a c t i o n s  in  t h e  Can te rbury  c o u r t s  (Woodcock, C an te rbu ry ,  p p . 136-7)
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hand ap p ea r s  to  have been r e s p o n s i b l e  f o r  th e  S t  Andrews Formulare 
and much of  t h e  R e n t a l e ,^ must have r e q u i r e d  some a s s i s t a n c e .  His 
commission e n t i t l e d  him to  a p p o i n t  one or  more ' s u b - s c r i b e s  and 
n o t a r i e s '  as o f t e n  as  he should  be a b s e n t  o r  as  o th e rw i s e  seemed 
n e c e s s a r y ,  w hi le  in  1542/3 t h e  R e n ta le  r e c o rd s  M as te r  John Brown 
and Rober t  Brown as c l e r k s - d e p u t e  o f  t h e  c o u r t  o f  t h e  o f f i c i a l  
p r i n c i p a l  i n  S t  Andrews. In t h e  Dunblane c o u r t  bo th  Will iam 
Blackwood and Robert  Learmonth appea r  as ' s c r i b a '  on numerous 
o c c a s i o n s , ^  and t h e  r e f e r e n c e  t o  th e  Loth ian  c o u r t  i n  1553 su g g es t s  
t h a t  t h e r e  too  more than  one c l e r k  might  t a k e  h i s  t u r n  a t  du ty .
Only o c c a s i o n a l l y  do t h e  names o r  a c t i v i t i e s  o f  o t h e r  c o u r t  
o f f i c e r s  appea r  i n  t h e  r e c o r d s .  Th is  i s  p a r t l y  because  many o f  t h e  
e x t e r n a l  d u t i e s  a s s o c i a t e d  w i th  p r o c e s s e s  in  th e  o f f i c i a l s '  c o u r t s  
could be c a r r i e d  ou t  by p a r i s h  c l e r g y ;  thus  c i t a t i o n s ,  mon i to ry  
l e t t e r s ,  i n q u i r i e s  and s e n te n c e s  o f  excommunication could be s e n t  
f o r  e x e c u t io n  to  th e  a p p r o p r i a t e  l o c a l  p r i e s t  o r  c h a p l a in .  There 
were,  however,  some more permanent  o f f i c e r s .  S i r  John Wilson,  
a c h a p l a i n ,  made f r e q u e n t  appea rances  e i t h e r  i n  o r d e r  to  i n h i b i t  th e  
t h e  o f f i c i a l  o f  Loth ian  from p ro cee d in g  f u r t h e r  i n  an a c t i o n  t h a t  had
1. For d e t a i l s  o f  John L a u d e r ' s  c a r e e r  c f .  St  A. Form. , i ,  p p . v i i - v i i i ;
St A. R e n t . , l i i i - l v .  A number o f  s e n ten c es  a re  s ig n ed  by a
c l e r k  ' G. Makesoun' (Sen t .  St A . ,  f o s .  239-249) .
2. St A. Form. , i i ,  p . 222.
3. S t  A. R e n t . ,  p . 135.
4. E.g.  Dumblane Acta ,  f o s .  77v.
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been ap p e a le d ,^  or  as  ' e x e c u t o r  o f  c i t a t o r y  l e t t e r s '  on such-and-  
such a p e r s o n .  There was a l s o  a need  f o r  someone to  c a r r y  the  
c o u r t ' s  l e t t e r s  or  i n s t r u c t i o n s  to  the  a p p r o p r i a t e  r e c i p i e n t  and 
t h i s  seems to  have been t h e  f u n c t i o n  o f  an o f f i c e r  known as a 
' b a j u l u s ' .  On one occa s ion  Wil l iam Noteman ' b e a r e r  o f  a number 
o f  c i t a t o r y  l e t t e r s '  was c r u e l l y  m i s t r e a t e d  when he a t tem p ted  to
3d e l i v e r  h i s  l e t t e r s  t o  th e  c u r a t e  o f  Borthwick f o r  execution , -  w h i le  
a n o t h e r  ' b a j u l u s ' ,  Robert  D enis ,  appea red  in  c o u r t  s h o r t l y  a f t e r  
t h i s  i n c i d e n t  and t e s t i f i e d  t o  a s i m i l a r  m i s f o r t u n e  in  h i s  own 
m i s s io n . ^  In H enryson 's  f a b l e  t h e  ' a p p a r i t o r '  who c a r r i e d  th e  
l e t t e r s  o f  c i t a t i o n  was d e p i c t e d  as a c r u e l  raven^ and i t  may w ell  
have been t h e  case  t h a t  such c o u r t  o f f i c e r s  were as unpopula r  in  
S c o t l a n d  as t h e i r  c o u n t e r p a r t s  seem to  have been in  England,^  b u t  
i n  th e  absence o f  f u r t h e r  i n f o r m a t io n  and in  th e  l i g h t  o f  t h e i r  
s o r r y  e x p e r i e n c e s  i t  i s  h a rd  n o t  to  f e e l  some sympathy f o r  them.
1. E.g.  Acta I ,  fo .  6v. Cf. a l s o  below, 245.
2. E.g.  i b i d . , fo .  9 r .
3. I b i d . , fo .  4 3v. The t i t l e  ' b a j u l u s '  does no t  seem to  imply 
any f u n c t i o n  o t h e r  than  t h a t  o f  an o f f i c i a l  b e a r e r  o f  l e t t e r s  ■ 
hence ' b a j u l u s  l i t t e r a r u m  c i t a t o r i u m ' . Execu tion  o f  the  
l e t t e r s  seems to  have been t h e  r e s p o n s i b i l i t y  o f  t h e  r e c i p i e n t  
( c f .  below, p p . 199-200).
4. Acta I ,  fo .  55v. Cf. below,  p . 282-5.
5. See below. Appendix I ,  p p . 333-4.
6. Woodcock, C an te rbu ry ,  p p . 48-49.
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F I R S T  I N S T A N C E  B U S I N E S S  I N
T H E  O F F I C I A L S '  C O U R T S
F I R S T  I N S T A N C E  B U S I N E S S  I N  T H E  
O F F I C I A L S ’ C O U R T S
The development o f  such a h ig h l y  o r g a n i s e d  c o u r t  system 
from such s im ple  o r i g i n s  le ads  us to  co n s id e r  th e  e x t e n t  to  which 
th e  e c c l e s i a s t i c a l  c o u r t s  were a b l e  t o  meet t h e  l e g a l  needs o f  the  
s o c i e t y  o f  t h e  day.  While we shou ld  no t  perhaps  look f o r  a s imple  
formula  o f  supply  and demand, an examinat ion  o f  t h e  type s  o f  
b u s i n e s s  conduc ted by t h e s e  c o u r t s  does sugges t  t h a t  t h e  degree o f  
i n t e r - r e l a t i o n s h i p  between the  supply  o f  e c c l e s i a s t i c a l  j u s t i c e  on 
the  one hand and th e  demands o f  t h e  community on the  o t h e r  was ve ry  
much g r e a t e r  th an  one might  e x p e c t ;  i t  s u g g e s t s ,  indeed ,  t h a t  by 
the  m i d - s i x t e e n t h  c e n tu ry  th e  l e g a l  needs o f  l a y  s o c i e t y  had become 
a p r i n c i p a l  c o n s i d e r a t i o n  o f  th e  church c o u r t s .
When Cosmo Innes i n t ro d u c e d  h i s  s e l e c t i o n  o f  m a tr im on ia l
s en ten c es  t h a t  were p u b l i s h e d  by th e  A bbots ford  Club in  th e  1840s,^
he c o n s id e re d  th e  q u e s t i o n  o f  how so g r e a t  a p a r t  o f  human a f f a i r s
had become s u b j e c t  to  th e  j u r i s d i c t i o n  o f  t h e  church .  He saw th e
cause as ly in g  p a r t l y  in  t h e  ' f l u c t u a t i n g  and u n s a t i s f a c t o r y  n a t u r e
o f  th e  lay  j u d i c a t u r e s '  and p a r t l y  in  th e  h igh  s t a n d a r d s  which had
2been a t t a i n e d  in  t h e  e c c l e s i a s t i c a l  c o u r t s .  Both f a c t o r s  were
1. See above,  29-30.
2. St A. O f f i c . , i x .
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c e r t a i n l y  im p o r tan t  b u t  as  answers the y  t e n d  to  beg th e  q u e s t i o n .
The c h u r c h ' s  cl a im to j u r i s d i c t i o n  l a y  fundam e n ta l ly  i n  i t s  s e l f -
ap p o in ted  r o l e  in  mediaeva l  s o c i e t y  - t h e  r o l e  t h a t  gave i t  i t s
' r e s p o n s i b i l i t y  f o r  f a i t h  and m o r a l s ' . ^  Such a r e s p o n s i b i l i t y
gave th e  church f i r s t  o f  a l l  i t s  concern  f o r  d i s c i p l i n e .  We have
a l r e a d y  seen  how t h e  r e g u l a r  t a s k  o f  c o r r e c t i o n  was n o t  n o rm a l ly
2t h e  concern  o f  th e  o f f i c i a l  b u t  t h a t  m a t t e r s  o f  a moral  n a t u r e  could  
be ,  and f r e q u e n t l y  were ,  t h e  cause of  a c t i o n s  r a i s e d  a t  th e  i n s t a n c e  
o f  i n d i v i d u a l s .  Such b u s i n e s s  in c lu d e d  th e  p a r t i c u l a r  concerns o f  
Cosmo Innes - a c t i o n s  o f  matrimony and e s p o u s a l ,  l e g i t i m a t i o n  and 
dowry - t o g e t h e r  w i th  q u e s t i o n s  a r i s i n g  out  o f  t h e  c h u r c h ' s  du ty  
to  conf irm t e s t a m e n t s ,  a p p o in t  e x e c u to r s  to  t h o s e  dy ing  i n t e s t a t e  
and t o  p ro v id e  f o r  widows and c h i l d r e n ;  o t h e r  m a t t e r s  such as 
defam ation  o r  s l a n d e r  a l s o  f e l l  i n t o  t h i s  c a t e g o ry .  Secondly ,  the  
church c o u r t s  were concerned w i th  t h e  i n t e r e s t s  o f  th e  church and 
o f  churchmen. Many a c t i o n s  were r a i s e d  t o  r e c o v e r  t i t h e s  or  o t h e r  
e c c l e s i a s t i c a l  r e v e n u e s ,  t o  s e t t l e  d i s p u te s  over b e n e f i c e s  or  
p a r i s h  c l e r k s h i p s ,  or  t o  ga in  r e d r e s s  f o r  wrongs done by laymen.
In bo th  t h e s e  a r e a s  o f  j u r i s d i c t i o n  t h e  church might  r e a s o n a b l y  be 
supposed t o  have had a l e g i t i m a t e  i n t e r e s t ;  bu t  t h e  t h i r d ,  and 
perhaps  most i n t e r e s t i n g ,  c a t e g o ry  o f  b u s in e s s  in  t h e  o f f i c i a l s '  
c o u r t s  was concerned  a lmos t  e n t i r e l y  wi th  s e c u l a r  a f f a i r s .
The most f a r - r e a c h i n g  e f f e c t  o f  th e  c h u r c h ' s  r e s p o n s i b i l i t y  
f o r  ' f a i t h  and m o ra l s '  was t h a t  any t r a n s a c t i o n  unde r ta k en  w i th  th e
1. G. Donaldson,  'The Church C o u r t s ' ,  S c o t t i s h  Legal H i s t o r y , p . 363.
2. See above,  7 2 .
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s u p p o r t  o f  an oa th  r e n d e re d  a l l  p a r t i e s  concerned  l i a b l e  to  the
c h u r c h ' s  j u r i s d i c t i o n  in  the  e v e n t ,  o r  th e  a l l e g e d  e v e n t ,  o f
n o n - f u l f i l m e n t .  The c a n o n i s t  and academic Will iam Hay, l e c t u r i n g
a t  Aberdeen in  t h e  1530s,  e x p l a in e d  th e  p o i n t  t h u s :  ' a c c o r d i n g  to
August ine  (De V erb is  Domini) to  swear means to  t a k e  God to  w i t n e s s ,
e i t h e r  immediately  in H im se l f ,  o r  m e d ia t e ly  th rough  h i s  c r e a t u r e s ' . ^
2The use  o f  ' c r e a t u r e s '  to mean a lm os t  any a s p e c t  o f  God's  c r e a t i o n
meant e f f e c t i v e l y  t h a t  i t  was n o t  p o s s i b l e  to  make a sworn promise
w i th o u t  invoking  God, and anyone who broke such a promise  committed
m or ta l  s i n  ' b ecau s e  as f a r  as  i n  him l i e s  he makes God a f a l s e  and 
?l y i n g  w i t n e s s ' .  The consequences  o f  such a p r o p o s i t i o n  would 
c l e a r l y  be c o n s i d e r a b l e .  Moreover, t h e r e  were many c o n t r a c t s  and 
l e s s e r  agreements ,  o f t e n  o f  a most t r i v i a l  n a t u r e ,  which th e  p a r t i e s  
concerned would have r e g i s t e r e d  in  one or  o t h e r  o f  t h e  o f f i c i a l  
r e c o r d s  o f  th e  c o u r t  as a g r e a t e r  g u a ra n t e e  o f  f u l f i l m e n t .
We should  beware o f  t r y i n g  to  make too  p r e c i s e  d i s t i n c t i o n s  
between th e  v a r io u s  types  o f  b u s in e s s  c a r r i e d  on in  th e  e c c l e s i a s t i c a l  
c o u r t s  - d i s t i n c t i o n s  which a mediaeva l  o f f i c i a l  would in  a l l  p r o ­
b a b i l i t y  n o t  have r e c o g n i s e d  - b u t  f o r  c o n v e n ie n c e ' s  sake t h e  t h r e e  
ge n e ra l  c a t e g o r i e s  sugges ted  above w i l l  be d i s t i n g u i s h e d  in  our  
d i s c u s s i o n .  The term ' c o n s i s t o r i a l '  w i l l  be. used  o f  th o s e  a rea s  o f  
j u r i s d i c t i o n  where t h e  competence o f  th e  e c c l e s i a s t i c a l  c o u r t s  seems
1. Will iam Hay 's  Lec tu re s  on M a r r i a g e , ed. J .C .  Barry  ( S t a i r  
S o c i e ty ,  1967),  p . 323.
2. I b i d . , p . 323.
3. I b i d . , p . 351.
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t o  have been l o n g - e s t a b l i s h e d  - i n  th e  m a t t e r s  o f  matrimony and
e x e c u t r y ,  o f  defamation  and t h e  ca re  o f  th e  weak;^ t h e  term
' e c c l e s i a s t i c a l '  w i l l  be used  o f  t h o s e  m a t t e r s  r e l a t i n g  to  th e
c l e r g y  and to t h e  p r o p e r t y  o f  t h e  church ,  w h i le  t h e  g e n e ra l  a r e a s
o f  c o n t r a c t  and th e  r e n d e r i n g  o f  money w i l l  be termed ' c o n t r a c t u a l ' .
Under t h e s e  ge n e ra l  head ings  we may examine t h e  f i r s t  i n s t a n c e
b u s in e s s  o f  t h e  o f f i c i a l s '  c o u r t s ,  t h a t  i s  to  say  th e  b u s in e s s
t h a t  was be ing  c o n t e s t e d  f o r  th e  f i r s t  t ime as opposed t o  a p p e a l s ,
2which w i l l  be co n s id e re d  l a t e r ,  and we can c o n s id e r  b o th  th e  type s
3o f  a c t i o n  t h a t  were r a i s e d  and t h e  r e l a t i v e  in c id e n c e  o f  each type .
1, CONSISTORIAL BUSINESS
( i )  Mat r imonia l
Of a l l  t h e  a r e a s  o f  s i x t e e n t h - c e n t u r y  e c c l e s i a s t i c a l  
j u r i s d i c t i o n  in  Sco t l and  t h a t  r e l a t i n g  to  matrimony i s  th e  b e s t  
documented.  More th a n  one hundred  and t h i r t y  y e a r s  ago Cosmo Innes  
p u b l i s h e d  th o s e  s e n te n c e s  r e l a t i n g  to  matrimony and l e g i t i m a c y  t h a t  
he could  f i n d  i n  t h e  Sentence  Books o f  t h e  Loth ian  and S t  Andrews 
c o u r t s ,  t o g e t h e r  w i th  a l e n g th y  and le a rn e d  i n t r o d u c t i o n ;  more 
r e c e n t l y  th e  t e x t  o f  Wil l iam Hay 's  e x t e n s i v e  l e c t u r e s  on m a rr i age
1. Within t h i s  c o n te x t  i t  w i l l  be unders tood  t h a t  t h i s  i s  the  s o l e  
s i g n i f i c a n c e  o f  the  term.
2.  See below, 241-259.  ;
3. The r e s u l t s  o f  a l i m i t e d  a n a l y s i s  o f  t h i s  k ind  may be found i n
Donaldson,  'Church C o u r t s ' ,  p . 366. P r o f e s s o r  Donaldson based  {
h i s  f i g u r e s  on fo u r  sample b a t c h e s  o f  one hundred s e n te n c e s  .}
each from th e  beg inn ing  and end o f  t h e  two Sen tence  Books. ]
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has been made a v a i l a b l e  to  u s ,  and i t  p ro v id e s  as e x h a u s t iv e  an
account o f  t h e  s i x t e e n t h - c e n t u r y  t h e o r y  o f  matrimony in  S co t l and
as i t  i s  p o s s i b l e  to  d e s i r e , ^  and b o th  in  th e  i n t r o d u c t i o n  to  t h i s
2volume and e l sew here  th e  ev idence  has been an a ly se d  in  t h e  l i g h t  
o f  modem s c h o l a r s h i p .  Although t h e r e  i s  n o t  a g r e a t  dea l  t h a t  
can be added to  t h i s  w e a l th  o f  d e t a i l  concern ing  bo th  p r a c t i c e  and 
t h e o r y ,  i t  may be u s e f u l  t o  summarise b r i e f l y  t h e  m a tr im on ia l  
problems t h a t  were most l i k e l y  to  be brought b e f o r e  th e  c o u r t s .
The word ’ d i v o r c e '  was used  in  the  s i x t e e n t h  ce n tu ry  to  
convey bo th  th e  modem ’s e p a r a t i o n ’ and ’an n u lm e n t ' ,  and in e x p l a i n i n g  
t h i s  p o i n t  Will iam Hay made i t  c l e a r  t h a t  annulment ,  o r  d iv o rc e  from 
t h e  bond o f  m a r r i a g e ,  ’ can n e v e r  occur  in  a l a w f u l l y  c o n t r a c t e d  and 
consummated m a r r i ag e  excep t  by th e  n a t u r a l  dea th  o f  one o f  th e  
p a r t i e s ’ ;^ i t  was o f t e n  d i f f i c u l t ,  however,  to  r e c o g n i s e  p r e c i s e l y  
which c o n t r a c t s  o f  marr iage  would be co n s id e re d  l a w fu l .  Will iam 
Hay r e c o g n i s e d  t h r e e  type s  o f  m a r r i a g e ,  each o f  which depended to  a 
v a ry in g  degree  on the  p r i n c i p l e s  o f  consen t  and consummation.  The 
f i r s t ,  which he l a b e l l e d  ’ i n c o m p le t e ’ ( i n i t i a t u s ) , was simply  a 
b e t r o t h a l  a t  which was made a d e c l a r a t i o n  o f  i n t e n t  to  marry in  the  
f u t u r e  - s p o n s a l i a  p e r  v e rb a  de f u t u r o ;^ the  second he termed 
’v a l i d '  (ratum) and c o n s i s t e d  o f  a d e c l a r a t i o n  of  c onsen t  t o  marry
1 . See above,  133n.
2. E.g .  J .D .  Scan lan ,  ’Husband and W i fe ' ,  S c o t t i s h  Legal H i s t o r y , 
p p . 69-81.
3. Hay’s L e c t u r e s , p . 59.
4. I b i d . , p . 27.
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a t  th e  p r e s e n t  t ime - matrimonium p e r  ve rba  de p r e s e n t i ;^ the
t h i r d  and most comple te form o f  m a r r i ag e  depended on consummation,
and sexua l  r e l a t i o n s  fo l l o w in g  a b e t r o t h a l  de f u tu r o  a u t o m a t i c a l l y
2conver ted  i t  i n t o  a b in d in g  un ion .  Consummation was of  p a r t i c u l a r
im por tance :  mere b e t r o t h a l  de f u t u r o  which was n o t  su b se q u e n t ly
fo l lowed  by sexua l  r e l a t i o n s  cou ld  be d e c l a r e d  vo id  i f  one or  o t h e r
o f  th e  p a r t i e s  e n t e r e d  a t  a l a t e r  d a t e  i n t o  a s i m i l a r  b e t r o t h a l  which 
3was consummated. A s i m i l a r  u n c e r t a i n i t y  seems to  have a f f e c t e d  
t h e  m a r r i ag e  de p r e s e n t i  even though ,  in  th e o ry  a t  l e a s t , ^  i t  was 
h e l d  to  be v a l i d  w i thou t  consummation.  The p o i n t  was c l o s e l y  argued  
i n  one a c t i o n  in  th e  Loth ian  c o u r t  in  which th e  p l e a  o f  th e  defence  
r e s t e d  on t h e  f a c t  t h a t  sexua l  r e l a t i o n s  had n o t  been proved ;  t h e  
p u r s u e r  a rgued  t h a t  s in c e  t h e  consen t  had been g iven  de p r e s e n t i  i t  
was n o t  n e c e s s a r y  to  p rove  consummation,^ but  a f t e r  long  d e l i b e r a t i o n  
t h e  judge ad m i t t ed  t h e  d e f e n c e ' s  p l e a  to  p r o o f . ^  Consummation i t s e l f  
cou ld  n o t ,  however, be made t h e  s o le  t e s t  o f  m arr i age  as t h i s  would 
have r a i s e d  g r e a t  t h e o l o g i c a l  problems r e g a r d i n g  th e  m a rr i age  o f
7Mary and Jo se p h ,  and hence t h e  g r e a t  emphasis t h a t  th e  church  was
1. I b i d . , p . 27; St A. Q f f i c . , x v i - x v i i ;  Scan lan ,  'Husband and W i fe ' ,  
p.  72.
2. Hay's  L e c tu r e s ,  p . 29; S t  A. O f f i c . , x v i ; S can lan ,  'Husband and 
W i f e ' , p . 72.
3. E.g.  Sen t .  Laud. ,  fo .  54r.
4. 'V a l i d  m a r r i ag e  i s  t r u e  m a r r i a g e  by words r e f e r r i n g  to  th e  p r e s e n t ,  
which can e x i s t  w i thou t  subsequen t  copula .  Thus c a r n a l  copula
i s  no t  r e q u i r e d  f o r  v a l i d  m a r r i ag e  s in c e  i t  i s  a t r u e  and v a l i d  
m a rr i age  w i th o u t  i t '  (Hay 's  L e c t u r e s , p . 27 ) .  However, Scan lan 
s u g g e s t s  t h a t  w i th o u t  consummation such m a r r i a g e s  were capab le  
o f  d i s s o l u t i o n  ' i n  c e r t a i n  e x c e p t io n a l  c i r c u m s t a n c e s ' ,  (Scan lan ,
' Husband and W i fe ' ,  p . 71).
5. Acta I ,  fo .  115r,  Wardlaw v. Wauchop.
6 . I b i d . , f o . 227v.
7. Th is  problems seems to  have much t r o u b l e d  th e  c a n o n i s t s ;  i t  i s  
d i s c u s s e d  a t  l e n g th  in  Hay 's  L e c tu r e s ,  p p . 305-23.
136
o b l i g e d  to  p l a c e  on o b s e rv in g  t h e  due forms o f  c o n s e n t . ^  N e v e r th e l e s s  
i t  i s  l i k e l y  t h a t  t h e  v a l i d i t y  o f  m a r r i a g e s  was o f t e n  a s u b j e c t  o f  
con fus ion  among o r d in a r y  peop le  and e s p e c i a l l y  among th o s e  who were 
uneduca ted  o r  who lacked  e f f e c t i v e  p a s t o r a l  gu idance .
The form o f  th e  m a r r i ag e  was only  p a r t  o f  t h e  problem;
e q u a l l y  v e x a t io u s  were t h e  l i m i t a t i o n s  p la c e d  by t h e  canon law on whom
e x a c t l y  any i n d i v i d u a l  cou ld  l a w f u l l y  marry. The church  fo rbade
m a r r i ag e  between two p e rsons  who were r e l a t e d  i n  an y th in g  up to t h e
3f o u r t h  degree  o f  c o n s a n g u n i t y , which meant e f f e c t i v e l y  t h a t  m a r r i ag e  
was im p o ss ib le  between a couple  having j u s t  one g r e a t - g r e a t - g r a n d f a t h e r  
in  common.^ The com pla in t  o f  Archbishop Hamilton to  t h e  pope in  1554 
t h a t  i t  was s c a r c e l y  p o s s i b l e  f o r  two peop le  o f  good fam i ly  to  marry 
ou tw i th  th e  fo rb id d e n  d eg ree s  i s  w e l l  known,^ and a l th o u g h  papa l  
d i s p e n s a t i o n s  t o  marry w i t h i n  t h e s e  degrees  were a v a i l a b l e  t h e  p r o ­
cedure could  be c o s t l y  and t ime-consuming.  Nor were t h e s e  r e s t r i c t i o n s  
con f ine d  to  b lood  r e l a t i o n s  because  th e  concept  o f  ' a f f i n i t y '  ex tended  
t h e  degrees  o f  p r o h i b i t i o n  th rough  the  sexua l  a c t  t o  t h e  r e l a t i o n s  of
1. Cf. th e  s t a t u t e  f o r b i d d i n g  c l a n d e s t i n e  m arr iage  (SES, i i ,  p p . 134-5) .
2.  The problems a r i s i n g  o u t  o f  a c l a n d e s t i n e  or  im proper ly  con­
s t i t u t e d  m a rr i age  a r e  d i s c u s s e d  in  Hay 's  L e c t u r e s , p . 31.
3. The ban had once ex tended  t o  t h e  seven th  degree  b u t  had been
r e l a x e d  by t h e  f o u r t h  L a te ran  Counci l  in  1215 (Hay 's  L e c t u r e s , p . 193)
4. Such a r e l a t i o n s h i p  was enough t o  annul  th e  m a rr i age  of  Queen 
Margaret  and Lord Methven, June x J u l y  1537 (Sen t .  Laud. ,  fo .  2 6 5 r ) . 
The r u l e s  o f  c o n s a n g u in i ty  and a f f i n i t y  a r e  s e t  ou t  i n  t a b l e s  in
St  A. O f f i c . , xx iv ,  and Hay 's  L e c t u r e s , p p . 240-41.
5. Hay' s  L e c tu r e s ,  x l i i i .
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t h e  o t h e r  p a r t n e r ,  r e g a r d l e s s  o f  w he ther  o r  no t  th e y  were m a r r i e d ,^
Thus a c a s u a l  sexua l  r e l a t i o n s h i p  f o r  e v e r  b a r r e d  t h e  man from
f u t u r e  m a r r i ag e  wi th  any r e l a t i o n s  o f  t h e  woman to  t h e  same degree
2as i f  t h e y  were h i s  own k in .  There were many o t h e r  impediments 
t o  m a r r i a g e ,  w h i le  o t h e r  f a c t o r s  such as c r u e l t y  o r  a d u l t e r y  could  
le ad  t o  a j u d i c i a l  s e p a r a t i o n , ^  b u t  t h e  g r e a t  m a j o r i t y  o f  a c t i o n s  
f o r  d ivo rce  r e c o rd e d  by Cosmo Innes  were founded on t h e  impediment 
o f  th e  fo rb id d e n  degrees  o f  a f f i n i t y  and c o n s a n g u in i ty . ^
This  r a i s e s  an i n t e r e s t i n g  p o i n t  o f  comparison with  E n g l i s h  
ev idence .  At one t ime i t  was ax iom at ic  t h a t  th e  can o n ic a l  r u l e s  on 
c o n s a n g u in i ty  and a f f i n i t y  were an easy and much abused means to  an 
annulment,  b u t  more r e c e n t l y  t h i s  t h e o ry  has been c a l l e d  i n t o  q u e s t i o n .  
R.H. Helmholz admits  t h a t  ' i t  i s  a l l  b u t  i r r e s i s t i b l e  t o  conc lude  
t h a t  d iv o r c e s  were o f t e n  p ro c u re d  under  t h e  system o f  k in s h ip  q u a l i ­
f i c a t i o n ' ,  bu t  he i n s i s t s  t h a t  ' t h e  church c o u r t  r e c o r d s  do n o t  
suppor t  t h a t  c o n c l u s i o n ' . ^  Houlbrooke ag rees  w i th  t h i s  s t a n d  and 
from h i s  own s t u d i e s  has added t h a t  'no annulments on th e  ground o f  
c o n s a n g u in i ty  have been d i s c o v e r e d  i n  Norwich o r  W inches te r  r e c o r d s .
At Norwich fo u r  m a r r i a g e s  were he ld  vo id  on t h e  ground o f  an impediment
1. Scan lan ,  ' Husband and W i fe ' ,  p p . 79-80.
2.  E.g .  Sent .  S t  A , ,  fo .  34v. There a r e  many examples of  t h i s
r e l a t i o n s h i p .
3. Cf. Scan lan ,  'Husband and W i f e ' ,  p p . 74-81.
4. That  i s ,  d ivorc ium a mensa t h o r o  e t  mutua c o h a b i t a t i o n e  ( e .g .
Sen t .  St A. ,  fo .  8 4 v ) .
5. Of t h e  170 s e n te n c e s  p r i n t e d  by Innes  which r e l a t e  to  matrimony 
l e s s  than  ISO a c t u a l l y  invo lved  annulment o r  s e p a r a t i o n ;  t h i r t y  
o f  t h e s e  were founded on c o n s a n g u in i ty  and s i x t y - t w o  on a f f i n i t y
(an a n a l y t i c a l  d i g e s t  o f  t h e  s e n te n c e s  appea rs  in  S t  A. O f f i c . ,
l i i i - l v ) .
6 . R.H, Helmholz,  Marr iage  L i t i g a t i o n  in  Mediaval England (Cambridge,  
1974),  p . 79.
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o f  a f f i n i t y ! ^  This i s  in  s t a r k  c o n t r a s t  to  the  S c o t t i s h  ev idence ,
Helmholz s u g g e s t s  t h a t  t h e  r ea s o n  f o r  th e  absence  o f  t h e s e  type s
o f  case  ( i n  E ng l i sh  r e c o r d s )  l i e s  p a r t l y  in  t h e  d i f f i c u l t y  t h a t  must
have a t t e n d e d  any a t t e m p t  to  p rove  the  k in s h ip  in  c o u r t  and p a r t l y
in  t h e  n a t u r a l  r e l u c t a n c e  o f  p eop le  t o  commit themse lves  to  a
2m a rr iag e  which was, or  might  be ,  consanguineous.  I t  i s  d i f f i c u l t  
to  see  why such c o n s i d e r a t i o n s  shou ld  no t  a l s o  have a p p l i e d  in  
S c o t l a n d .  I t  i s  p o s s i b l e  t h a t  t h e  r u l e s  on t h e  p r o d u c t i o n  of  p r o o f  
were l e s s  s t r i c t l y  a p p l i e d  i n  S c o t t i s h  c o u r t s  bu t  t h e r e  i s  no 
ev idence  t h a t  th e  o f f i c i a l s  were l e s s  c o n s c i e n t i o u s  in  ma tr im on ia l  
m a t t e r s  than  th e y  were n o rm a l ly ;  i t  i s  p o s s i b l e  a l s o  t h a t  th e  
E n g l i s h  were l e s s  b o th e re d  by such m arr i ages  once t h e y  had been u n d e r ­
t a k e n  th a n  were th e  S co ts .  The ev idence  o f  defam at ion  cases  shows 
how im p o r tan t  was p u b l i c  r e p u t a t i o n  in  moral m a t t e r s  to  an i n d i v i d u a l  
in  the.  s i x t e e n t h  c e n t u r y ,  and t h e r e  i s  no reason  to  b e l i e v e  t h a t  
t h e  s u s p i c io n  o f  f o r n i c a t i o n  and b a s t a r d y  which a dubious m arr iage  
e n t a i l e d  would have been borne w i th  equan imity .  I t  would have been 
an e s s e n t i a l  f u n c t i o n  of  t h e  c o u r t s  to  r e s o l v e  such doubts  to  th e
3s a t i s f a c t i o n  o f  t h e  community, by annulment i f  n e c e s s a r y .
The q u e s t i o n  o f  k in s h ip  lay  a t  t h e  h e a r t  o f  many o f  th e  
m a t r im on ia l  s e n te n c e s  s u r v i v i n g  from th e  o f f i c i a l s '  c o u r t s ,  but  
I n n e s ' s  c o n c e n t r a t i o n  on t h i s  s u b j e c t  should n o t  m i s lead  us as to  th e
1. Houlbrooke,  Church Cour ts  and P e o p le , p . 75
2. Helmholz,  M arr iage  L i t i g a t i o n , p p . 79-85.
3. See below, p . 327.
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t r u e  e x t e n t  o f  m a t r im on ia l  b u s i n e s s  as a p r o p o r t i o n  o f  t h e  b u s in e s s
1o f  t h e  c o u r t s  as  a whole.  During th e  twelve  y e a r s  between 1541
and 1553 t h a t  a r e  covered  by t h e  p r i n c i p a l ' s  Sentence  Book on ly
f i f t y - f i v e  m a t r im on ia l  a c t i o n s  o f  a l l  k inds  came to  sen ten c e
about f o u r t e e n  p e r  cen t  o f  t h e  t o t a l  number o f  s e n t e n c e s  in  f i r s t
i n s t a n c e  c a s e s .  In the  L o th ian  c o u r t  th e  l a s t  tw e lve  y e a r s  o f  t h e
Sentence  Book cover th e  p e r i o d  between 1539 and 1551, d u r in g  which
time t h e r e  were o n ly  t w e n t y - f o u r  m a tr im on ia l  s e n t e n c e s ,  or  s l i g h t l y
more tha n  s i x  p e r  c e n t  o f  t h e  t o t a l  f o r  those  y e a r s .  As wi th  a l l
ty p e s  o f  case in  t h e  e c c l e s i a s t i c a l  c o u r t s  t h e  number o f  m a t r im onia l
a c t i o n s  t h a t  a c t u a l l y  came to  s e n te n c e  may have been on ly  a small
m i n o r i t y  of  th o s e  t h a t  were o r i g i n a l l y  u nder ta ken  - two m a tr im on ia l
a c t i o n s  were begun in  October-December 1546, f o r  example,  and
2n e i t h e r  came to s e n te n c e ;  b u t  i t  does seem l i k e l y  t h a t  in  cases  
where t h e  v a l i d i t y  o f  a m a r r i ag e  was in  q u e s t i o n  t h e  c o u r t s  would 
make a p a r t i c u l a r  e f f o r t  t o  c o n t r i v e  a s e t t l e m e n t .
( i i )  Execu try
By c o n t r a s t  w i th  th e  c o m p ara t iv e ly  small  p r o p o r t i o n  o f  
m a t r im on ia l  cases  a c t i o n s  in v o l v in g  t e s t a m e n t s  and e x e c u to r s  c o n s t i t u t e  
t h e  l a r g e s t  o v e r a l l  group.  For t h e  same tw e l v e - y e a r  p e r i o d  e x e c u t ry  
a c t i o n s  accoun ted  f o r  e ig h ty - tw o  s e n te n c e s  in  t h e  c o u r t  o f  the  o f f i c i a l
For example,  I n n e s ' s  s e l e c t i o n  has  prompted t h e  f o l lo w in g :
' a t  t h e  c l o s e  o f  th e  Roman obed ience  in  S c o t l a n d ,  th e  t ime o f  th e  
Bishops '  Cour ts  seems to  have been very  l a r g e l y  ta ken  up w i th  
m a tr im on ia l  and k in d re d  c a u s e s '  (I.M. C la rk ,  A H i s t o r y  o f  Church 
D i s c i p l i n e  in  S co t l an d  [Aberdeen,  1929],  p . 49) .
Acta I ,  fo .  4 Or, Gar land  v.  Boys; fo .  6 v,  Wardlaw v. Wauchop.
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p r i n c i p a l  ( t h a t  i s ,  a l i t t l e  more th a n  twenty-one  p e r  cen t  o f  
f i r s t  i n s t a n c e  b u s in e s s )  and f o r  one hundred and t e n  s e n te n c e s  in  
t h e  c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian  (or  about  tw e n t y -n i n e  p e r  ce n t  
o f  t h e  t o t a l ) . The r e l a t i o n s h i p  o f  t h e  e c c l e s i a s t i c a l  c o u r t s  to  
t h e  r e g u l a t i o n  o f  t e s t a m e n t a r y  a f f a i r s  has been examined in  d e t a i l  
by P r o f e s s o r  Anton,  and w ith  p a r t i c u l a r  r e f e r e n c e  to  sen ten c e  m a t e r i a l , ^  
b u t  i t  has  an e s p e c i a l  s i g n i f i c a n c e  t o  t h i s  s tudy  in  t h a t  i t  i l l u s t ­
r a t e s  t h e  dual  n a t u r e  o f  much o f  t h e  c o u r t ' s  r e s p o n s i b i l i t i e s  - f o r  
a d m i n i s t r a t i o n  as much as f o r  a d j u d i c a t i o n .
We have a l r e a d y  seen how th e  t e s t a m e n t a r y  d u t i e s  o f  t h e
2o r d i n a r y  had been r e a f f i r m e d  a t  P e r th  in  1420. The b ishop was
r e q u i r e d  t o  conf irm a l l  t e s t a m e n t s ,  a p po in t  e x e c u to r s  to  th o s e  dying
i n t e s t a t e ,  and to  o v e r s e e  t h e  a c t i v i t i e s  o f  a l l  e x e c u t o r s ,  h o ld in g
3them to  account  a t  th e  c o n c lu s io n  o f  t h e i r  a d m i n i s t r a t i o n .  In 
p r a c t i c e  the  du ty  o f  a p p o i n t in g  e x e c u to r s  d a t i v e  ( t h a t  i s ,  ex ec u to r s
t o  t h o s e  who had d ie d  i n t e s t a t e  or  whose ' e x e c u t o r s  t e s t a m e n t a r y
nominated  in  t h e  w i l l  had d e c l i n e d  t o  a c t ) ^  f e l l  to  th e  o f f i c i a l .  A
s t a t u t e  o f  1559 r e q u i r e d  t h a t  no such appointments  should  be made 
u n le s s  a p u b l i c  n o t i c e  t o  t h a t  e f f e c t ,  summoning a l l  i n t e r e s t e d  p a r t i e s ,  
had been p u b l i s h e d  a t  l e a s t  f i f t e e n  days e a r l i e r ; ^  t h i s  seems to  have
1. Anton,  'Mediaval  S c o t t i s h  E x e c u t o r s ' ,  p p . 129-54.
2. See above,  5ôC
3. SgS/ i i ,  p p .77-78.
4. Execu to rs  d a t i v e  cou ld  a l s o  be appo in ted  when only  p a r t  o f  the  
goods o f  th e  deceased  were covered by h i s  t e s t a m e n t ,  bu t  th e  
appointment a p p l i e d  only  to  t h e  i n t e s t a t e  goods ( c f .  below, 1 42n ) .
5. SES, i i ,  p . 167.
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r e i n f o r c e d  th e  e s t a b l i s h e d  p r a c t i c e  o f  th e  o f f ice ) .  ' s c o u r t .  The
o f f i c a l  of  Lo th ian  made tw elve  such appoin tments  between October
and December 1546; each i s  r e c o r d e d  as having fo l low ed  a w r i t t e n
c i t a t i o n  o r  e d i c t  summoning a l l  i n t e r e s t e d  p a r t i e s  to  a t t e n d  th e
appoin tm ent o f  e x e c u to r s  d a t i v e . ^  Both t h e  i s s u e  o f  t h e  e d i c t  and
t h e  c o n f i rm a t io n  o f  t h e  e x e c u to r s  d a t i v e  in  t h e i r  p o s t  was done in
2t h e  name o f  th e  o r d i n a r y ,  b u t  t h e  t a s k  o f  choos ing  t h e  exec u to rs  
f e l l  g e n e r a l l y  t o  th e  o f f i c i a l  or  h i s  com m issa r ie s .^  I t  would seem 
t h a t  th e  choice  u s u a l l y  f e l l  on t h e  n e a r e s t  r e l a t i o n s ' ^  a s ,  f o r  
example,  in  t h e  case  o f  Andrew White ' t h e r e  appea red  M ario t  White,  
s o l e  n a t u r a l  and l e g i t i m a t e  d a u g h t e r  o f  t h e  l a t e  Andrew, who p e t i ­
t i o n e d  as h i s  n e a r e s t  b lood  r e l a t i o n  to  be conf irmed  as e x ec u to r  
d a t i v e  to  h i s  e s t a t e ' ,  and as no one e l s e  appeared t o  make a c la im 
t h i s  was g r a n t e d . ^  There was no o b j e c t i o n  to  th e  appoin tmen t o f  
women as e x e c u t o r s ,  and indeed  widows a re  found as e x e c u to r s  more 
f r e q u e n t l y  than  any o t h e r  r e l a t i v e , ^  no r  was i l l e g i t i m a c y  any o b s t a c l e .
1. E.g .  ' eodem l i t t e r a t o r i e  c i t a t i s  omnibus e t  s i n g u l i s  i n t é r e s s é  
h a b e n t i b u s '  (Acta I ,  fo .  2 r ) .
2. Thus on 23 October  1546 t h e  t e s t a m e n t a r y  e x e c u to r s  o f  th e  l a t e  
Will iam S ineberd  were summoned t o  be appo in ted  e x e c u to r s  d a t i v e  
to  goods o u tw i th  th e  t e s t a m e n t ,  and to  be ' d e c e m i ,  d a r i  e t  
o r d i n a r i e  a u c t o r i t a t e  p e r  dominos v i c a r i o s  g é n é r a l e s  S a n c t i  Andree 
v ig o r e  ipsorum o f f i c i i  c o n f i r m a r i  a l i o q u i n  ad al legandum causam 
e t c ,  p r o u t  in  e d i c t o  dominorum v ic a r io ru m  c o n t i n e t u r '  ( i b i d . , f o . 6 r )
3. Although one such appoin tm ent was made by John Wynram, v i c a r  g e n e ra l  
o f  St Andrews, in th e  Lo th ian  c o u r t  in  October  1546 ( i b i d . , fo .  I r ) .
4. Cf. Anton,  'Mediaeval  S c o t t i s h  E x e c u t o r s ' ,  p . 136.
5. ' S t a t i m  comparui t  M ar io ta  Q uhite  f i l i a  n a t u r a l i s  u n ic e  e t  l e g i t t i m a  
d i c t i  quondam Andree e t  p e c i i t  se tamque p rop inc io rem  de sanguine  
ejusdem in  execu t r icem  dativam ad p rem issa  d e c e r n i , d a r i  e t  con­
f i r m a r i '  (Acta I ,  fo .  2 r ) .
6 . The s e n te n c e s  p ro v id e  numerous examples o f  t h i s  - e . g .  Margare t  
Card in ,  widow and e x ec u to r  of  Will iam A uch te r lony  o f  Kelly  (Sen t .
St A. ,  f o s . ,  1 2 r - 1 3 v ) .
7. Thus t h e  e x e c u to r s  o f  t h e  e s t a t e  o f  John Walders tone  were named 
as h i s  s i s t e r  K a the r ine  and h i s  ' b a s t a r d  b r o t h e r '  John (Acta I ,  
fo .  5 r ) .
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nor  even, a p p a r e n t l y ,  age; one a c t i o n  was b rough t  in  t h e  p r i n c i p a l ’ s 
c o u r t  by one Alexander  L es ley ,  e x e c u to r  to  Andrew L es ley ,  and by 
A le x a n d e r ' s  t u t o r  George Henderson^ - and t u t o r s  were on ly  ap p o in te d  
to  boys under  f o u r t e e n . ^  The p rocee d ings  were more th a n  a f o r m a l i t y ;  
t h e  c i t a t i o n  and t h e  c o u r t  h e a r i n g  made i t  p o s s i b l e  f o r  o b j e c t i o n s  to  
be lodged to  t h e  proposed  appoin tmen t - i t  might  be a l l e g e d ,  f o r  
example,  t h a t  t h e  deceased  had d ie d  t e s t a t e  and had nominated 
ex e c u to r s  t e s t a m e n t a r y ;  in  such a case  a d i e t  might  be a s s ig n e d  to  
prove o r  d i s p ro v e  th e  a l l e g a t i o n s ,  thus  i n i t i a t i n g  a r e g u l a r  c o u r t  
a c t i o n .
The c h u r c h ' s  r e s p o n s i b i l i t i e s  d id  n o t  end w i th  t h e  a p p o i n t ­
ment o f  e x e c u to r s .  T es tam en ta ry  e x e c u to r s  were expec ted  to  draw up 
an in v e n to ry  o f  th e  goods o f  t h e  deceased  w i th i n  n in e  days o f  dea th^
5and t o  p r e s e n t  them t o  th e  p ro p e r  a u t h o r i t i e s  f o r  c o n f i rm a t io n .  I t  
seems l i k e l y  t h a t  in  t h e  case  o f  e x e c u to r s  d a t i v e  a s i m i l a r  p e r io d  
would have been a l lowed  fo l lo w in g  t h e i r  da te  o f  appoin tm ent .  In 
th e  case o f  e x e c u to r s  t e s t a m e n t a r y  i t  was p o s s i b l e  f o r  them to  renounce
1 . S en t .  S t  A . ,  fo .  51z.
2. See below, 1 4 7 .
3. This  was t h e  o b j e c t i o n  to  t h e  appointment  o f  Wal ter  Cant as 
e x e c u to r  d a t i v e  t o  h i s  f a t h e r .  I t  was a l l e g e d  by a nephew t h a t  
the  deceased  had i n  f a c t  d ie d  t e s t a t e  and had ap p o in ted  him as 
e x e c u to r  t e s t a m e n t a r y  (Acta I ,  fo .  13r) .
4. SES, i ,  c c l x x x v i i - c c l x x x v i i i .
5. The d e c l a r a t i o n  o f  1420 (c f .  above,  1 4 1  ) d i r e c t e d  t h a t  th e  
moveable goods o f  t h e  deceased  shou ld  be d iv id e d  i n t o  t h r e e  p a r t s :  
one f o r  t h e  use  o f  th e  widow, one f o r  t h e  use  o f  t h e  c h i l d r e n ,  
and t h e  remain ing  t h i r d  as t h e  ' d e a d ' s  p a r t ' .  Where t h e  d e a d ' s  
p a r t  exceeded £40 in  v a l u e  t h e  c o n f i rm a t io n  o f  the  t e s t a m e n t  was 
t h e  du ty  o f  t h e  o r d i n a r y ;  t h o s e  under £40 were t h e  r e s p o n s i b i l i t y  
o f  t h e  deans o f  C h r i s t i a n i t y  (SES, i i ,  p p . 77 -78) .
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t h e i r  o f f i c e  w i th i n  t h e  p e r i o d  a l low ed  f o r  p roduc ing  th e  t e s t a m e n t
f o r  c o n f i r m a t i o n ;^  i t  was a l s o  p o s s i b l e ,  i f  t h e r e  was any r e a s o n a b l e
doubt about  th e  appointment o f  th e  executors t e s t a m e n t a r y ,  to  b r in g
2an a c t i o n  to  have e x e c u to r s  d a t i v e  nominated i n  t h e i r  p l a c e .  Once
t h e  t e s t a m e n t  had been conf irmed  th e  e x ec u to r s  were al lowed  t h e
p e r i o d  o f  one y e a r  i n  which t o  s e t t l e  t h e  a f f a i r s  o f  the  e s t a t e ,
d u r ing  which t ime th e y  were l i a b l e  primo loco f o r  a l l  d e b t .  They
were l i a b l e  a l s o  f o r  t h e  f u l f i l m e n t  o f  any c o n t r a c t  which might  have
been b in d in g  on th e  deceased ;  in  such cases  th e  o t h e r  c o n t r a c t i n g
p a r t y  would b r i n g  an a c t i o n  t o  have t h e  c o n t r a c t  t r a n s f e r r e d  t o  th e
e x e c u t o r s . ^  At th e  end o f  th e  y e a r  the  ex e c u to r  had to  r e n d e r  h i s
account  to  show t h a t  t h e  terms o f  th e  t e s t a m e n t  had  been f a i t h f u l l y
observed  and t h a t  a l l  deb t s  had been s a t i s f i e d ,  o f f e r i n g  such ev idence
or  w i tn e s s e s  as might  be n e c e s s a r y .  He could  the n  be d i s c h a rg e d
5from any f u r t h e r  o b l i g a t i o n  by th e  o f f i c i a l  o r  commissary.
The e c c l e s i a s t i c a l  c o u r t s  th us  p la y ed  an im por tan t  p a r t  in  
t h e  r e g u l a t i o n  o f  t e s t a m e n t a r y  a f f a i r s ;  bu t  th e  g r e a t  bu lk  o f  e x e c u t ry  
m a t e r i a l  in  t h e  s e n te n c e s  r e l a t e s  n o t  t o  a d m i n i s t r a t i o n  bu t  to  the  
l i t i g a t i o n  in  which e x e c u to r s  became in vo lved .  The p r i n c i p l e  t h a t
1. Cf. Acta  I ,  fo .  2 2 r ,  f o r  an example o f  e x e c u to r s  making such a 
r e n u n c i a t i o n .
2. Sen t .  S t  A. ,  fo.  244v.
3. Anton,  'Mediaeval  S c o t t i s h  E x e c u t o r s ’ , p . 142.
4. E.g .  Acta I ,  fo .  14v, Pot and P a te r s o n  v Ker. Cf. a l s o  Anton, 
'Mediaeval  S c o t t i s h  E x e c u t o r s ' ,  p . 143.
5. The te s t a m e n t s  were f r e q u e n t l y  r eco rd ed  in  d e t a i l  i n  the  c o u r t  
books.  Thus t h e  e x o n e r a t i o n  o f  James S t r a c h a u c h in ,  ex e c u to r  o f  
G i l b e r t  S t r a c h a u c h in  h i s  predecessor  as r e c t o r  o f  F e t t e r c a i m ,  
in c lu d e d  p r o o f  o f  payment o f  such d i v e r s e  sums as £ 2 0  owed f o r  
the  b u i l d i n g  o f  t h e  N or thw ate r  b r id g e  and £3 f o r  t h e  expenses o f  
a s c h o l a r  a t  S t  Andrews (Sen t .  S t  A. ,  f o s .  69v -70 r ) .
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t e s t a m e n t a r y  a c t i o n s  be longed  to  th e  church ( a t  l e a s t ,  i n s o f a r  as
moveables were concerned)  seems t o  have been e s t a b l i s h e d  a t  an
e a r l y  d a t e . ^  E i t h e r  an e x e c u to r  o r  a c r e d i t o r  might  have r e c o u r s e
t o  l e g a l  a c t i o n  depending on w hether  d eb t s  were owed t o  o r  by t h e
deceased .  I t  i s  no t  c l e a r  whe ther  t h e  e c c l e s i a s t i c a l  judge  was
2a lone  competent  in  such a c t i o n s ,  as  Ba l four  d e c l a r e s ,  o r  whether
th e  e x e c u to r  a t  l e a s t  had t h e  r i g h t  t o  pu rsue  b e f o r e  any judge ,
which i s  what t h e  ev idence  o f  t h e  S t  Andrews Formulare seems to
s u g g e s t ,  b u t  t h e s e  cases  c e r t a i n l y  took up a c o n s i d e r a b l e  amount
o f  t h e  o f f i c i a l ’ s t im e .  The m a j o r i t y  of  such a c t i o n s  were r a i s e d
by c r e d i t o r s  a g a i n s t  e x e c u to r s  and d i f f e r  l i t t l e  in  p r i n c i p l e  f o r  
' 4s t r a i g h t f o r w a r d  a c t i o n s  f o r  d e b t .  The cause of  t h e  a c t i o n  cou ld  
v a ry  from a s imple money deb t  such as t h a t  ’which t h e  l a t e  Agnes
5had,  b e f o r e  h e r  d e a t h ,  f a i t h f u l l y  promised  t o  pay to  th e  p e t i t i o n e r ’ 
t o  a l egacy  such as th e  ’c loak  o f  P a r i s  b la c k  wor th f o u r  pounds,  which 
was l e f t  to  th e  p e t i t i o n e r  by th e  s a i d  l a t e  J o h n ’ ; ^ a n o th e r  cause  
might  be th e  c la im  f o r  the  ’b a i m ’s p a r t ’ , t h e  t h i r d  o f  a f a t h e r ’s
7e s t a t e  due to  a c h i l d .
1. 'P l a c i t u m  de d o t ib u s  e t  de t e s t a m e n t i s  ad forum e c c l e s i a s t i c ^ m  
p e r t i n e t ’ ( Regiam M ajes ta tem and Quoniam A t t a c h i a m e n ta , ed.
Lord Cooper [ S t a i r  S o c i e t y ,  1947],  p . 60).
2. i ,  p. 29.
3. E.g .  'coram quibuscumque dominis  j u d i c i b u s  e c c l e s i a s t i c i s  v e l  
s e c u l a r i b u s ' (S t  A. Form. , i ,  p . 75).
4. Cf.  below,  174-7.  A t o t a l  o f  s i x t y  o f  th e  e igh ty - tw o  s e n te n c e s
in  th e  p r i n c i p a l ' s  c o u r t  in v o lv e d  t e s t a m e n t a r y  d e b t s .
5. Acta I ,  fo .  33v, Henderson v Thomson.
6 . I b i d . , fo .  26 r ,  Wi therspoon v Chalmer.
7. E .g .  Sen t .  S t  A . ,  fo .  168v.
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A ct ions  such as th e s e  could  c l e a r l y  l e a d  to  c o n s id e r a b l e  
d e l a y s  in  the  s e t t l e m e n t  o f  a t e s t a m e n t  bu t  th e y  were a v i t a l  p a r t  
o f  t h e  c h u r c h ' s  duty  to  see  to  th e  j u s t  a d m i n i s t r a t i o n  o f  e s t a t e s .
T h e i r  p re s en ce  in  such l a r g e  numbers i n  t h e  c o u r t  r e c o r d s  i s  a l s o  
an i n d i c a t i o n  o f  t h e  p o s i t i o n  o f  t h e  o f f i c i a l s '  c o u r t s  r e l a t i v e  to  
t h a t  o f  t h e  c o u r t s  s p i r i t u a l  in  England.  Although such cases  had 
f r e q u e n t l y  been dec ided  by th e  E n g l i s h  church c o u r t s  in  th e  f i f t e e n t h  
c e n t u r y ,  the  numbers d e c l i n e d  r a p i d l y  in  th e  s i x t e e n t h .  Houlbrooke 
has  n o te d  t h a t  h a r d l y  any such a c t i o n s  were hea rd  a t  e i t h e r  
Winches te r  o r  Norwich a f t e r  1520 and he a t t r i b u t e s  t h i s ,  a t  l e a s t  
i n  p a r t ,  to  ' t h e  i n c r e a s i n g l y  h o s t i l e  a t t i t u d e  o f  th e  common l a w y e r s ' . ^  
In S co t l an d  the  church c o u r t s  f a c e d  no such c o m p e t i t i o n ,  and th e y  
co n t in u ed  to  dea l  w i th  c a s e s  o f  t e s t a m e n t a r y  deb t s  unaba ted  i n t o  
th e  1550s.
( i i i )  Legal Guardians
S i m i l a r  t o  th e  o f f i c i a l ' s  du ty  o f  a p p o i n t in g  e x ec u to r s
d a t i v e  was h i s  r e s p o n s i b i l i t y  f o r  p r o v id i n g  c u r a t o r s  a t  law ( c u r a t o r e s
ad l i t e s  e t  négoc ia )  f o r  c h i l d r e n  who had no t  y e t  r eached  t h e i r
m a j o r i t y  and who had a f f a i r s  t h a t  r e q u i r e d  a d m i n i s t r a t i o n  or  l i t i g a t i o n ,
There were a number o f  r e l e v a n t  l e g a l  ages in  t h e  s i x t e e n t h  c en tu ry
b u t  th e  p r i n c i p a l  d i v i s i o n  was i n t o  t h r e e  p a r t s  - p u p i l l a r i t y ,
2m i n o r i t y  and m a j o r i t y .  For g i r l s  th e  age o f  m i n o r i t y  began a t  twelve
1. Houlbrooke,  Church Cour ts  and P e o p le , p . 102.
2, Cf. G.A. Montgomery, 'Guard ian  and Ward' ,  S c o t t i s h  Legal H i s t o r y , 
p . 126.
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and ended a t  f o u r t e e n ,  a t  which age they  could  e n t e r  i n t o  ward
l a n d s ;  f o r  boys m i n o r i t y  began a t  f o u r t e e n  and ended when m a j o r i t y
o r  t h e  ' p e r f e c t  age '  was ach ieved  a t  tw en ty -o n e .^  A l a t e r  ' p e r f e c t
age '  o f  t w e n t y - f i v e  was r e c o g n i s e d  by th e  canon law b u t  t h i s  anomaly
was removed when e c c l e s i a s t i c a l  p r a c t i c e  was b rough t  i n t o  l i n e  w i th
2t h e  c i v i l  law in  1559. During p u p i l l a r i t y  a c h i l d  could  be 
p ro v id ed  w i th  a t u t o r ,  e i t h e r  by v i r t u e  o f  th e  f a t h e r ' s  w i l l  ( t u t o r  
t e s t a m e n t a r y ) , by b r i e v e  o f  t u t o r y  ( t u t o r  a t  law) o r  by appoin tment
3on a p p l i c a t i o n  to  th e  exchequer  ( t u t o r  d a t i v e ) . The t u t o r  would 
p ro b a b ly  be t h e  c h i l d ' s  n e a r e s t  r e l a t i o n  over t w e n t y - f i v e  y e a r s  o ld ,  
i f  one such e x i s t e d . ^  Although th e  o f f i c i a l  d id  no t  choose t u t o r s  
he was c l e a r l y  competent  t o  conf irm such appoin tments  ( a t  l e a s t  so 
f a r  as  t u t o r s  t e s t a m e n t a r y  were concerned) when th e y  were in  d i s p u t e ;  
th u s  an a t t e m p t  by one t u t o r  t e s t a m e n t a r y  t o  be conf irmed  as s o l e  
t u t o r  t o  t h e  e x c l u s i o n  o f  th e  t e s t a t o r ' s  widow was r e j e c t e d  by th e  
o f f i c i a l  p r i n c i p a l  i n  J a n u a ry  1550/1 .^  The r e l e v a n t  age l i m i t s  
were a l s o  s t r i c t l y  e n fo rc e d .  When a t u t o r  t e s t a m e n t a r y  b rough t  an 
a c t i o n  a g a i n s t  h i s  p u p i l  who was c l e a r l y  a t t e m p t in g  t o  manage h i s  
own a f f a i r s  w i th  th e  a s s i s t a n c e  o f  a c u r a t o r ,  t h e  o f f i c i a l  d e c l a r e d  
t h a t  s i n c e  th e  boy had ach ieved  only  h i s  t h i r t e e n t h  yea r  he had n o t  
y e t  p a s s e d  ou t  o f  t h e  ca re  o f  h i s  t u t o r  i n  whose 'governance  and 
t u t e l a g e '  he shou ld  remain  u n t i l  h i s  f o u r t e e n t h  y e a r . ^  In g e n e r a l ,  
however,  i t  may be assumed t h a t  such r e l a t i o n s h i p s  were no t  so con­
t e n t i o u s ,  and on o cca s io n  b o th  t u t o r  and p u p i l  a r e  found t o g e t h e r
7p u r s u in g  a common end i n  t h e  o f f i c i a l ' s  c o u r t .
1. BP, i ,  p . 227. A boy co u ld ,  however, marry or become a bu rgess  
a t  th e  age o f  f o u r t e e n  w hi le  a g i r l  could marry a t  tw e lve .
2. SES, i i ,  p . 172.
3. i ,  p p . 114-15.
4. Cf_. St A. Form. . i i ,  p . 324.
5. Sen t .  St A , ,  fo ,  232r.
6 . 'Sub g u b e r n a n t i a  e t  t u t e l a '  ( i b i d . , fo .  2 6 1 v ) .
7. E.g .  i b i d . , f o s .  5 1 r ,  116r.
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On r e a c h in g  t h e  age o f  m i n o r i t y  th e  c h i l d ' s  ca re  was
e n t r u s t e d  to  a c u r a t o r .  The cho ice  o f  c u r a t o r  was up to  th e  c h i l d
h i m s e l f ,  bu t  w i th o u t  one he was un ab le  to  pu r s u e  an a c t i o n  in  the
c o u r t s , ^  and once such an appoin tm ent was made i t  would l a s t  u n t i l
2t h e  minor ,  whe ther  boy o r  g i r l ,  r eached  the  age o f  tw en ty -one .  
C u ra to rs  could  be ap p o in ted  by any competent  judge though p r e ­
f e r e n c e  would n o rm a l ly  be g iven  t o  t h e  judge in  whose c o u r t  i t  was 
in te n d e d  to  l i t i g a t e ;  appo in tm en ts  could a l s o  be made i n  more than  
one c o u r t . ^  In t h e  Loth ian  c o u r t  such appoin tm ents  were a r e g u l a r  
f e a t u r e  o f  i t s  a d m i n i s t r a t i v e  b u s in e s s  d u r ing  th e  whole o f  the
p e r i o d  covered by Acta I ,  and e i g h t  r e q u e s t s  f o r  c u r a t o r s  were d e a l t
5w i th  by Abraham C r ic h to n  between O ctober  and December 1546. The 
u s u a l  form o f  appoin tment was b r i e f  and c o n s i s t e d  o f  th e  m i n o r ' s  
r e q u e s t  t h a t  one o r  more p e r s o n s  should be a p p o in te d  as h i s  c u r a t o r  
ad l i t e s  e t  n é g o c i a ; t h i s  would then  be conceded by th e  judge  and 
th e  new c u r a t o r  would t a k e  an o a th  de f i d e l i  a d m i n i s t r a t i o n e .^ The 
appoin tm ent o f  a c u r a t o r  in  th e  o f f i c i a l ' s  c o u r t  was g e n e r a l l y  a p r e ­
lude  to  l e g a l  a c t i o n  and might  be fo l low ed  by t h e  c o n s t i t u t i o n  of  
p r o c u r a t o r s ^  or  by the  immediate p r o p o s i t i o n  o f  a l i b e l  o r  p e t i t i o n . '
1 . i ,  p . 1 2 0 .
2. I b i d . , i ,  p . 125.
3. I b i d . , i ,  p . 121.
4. See below, IS ln .
5. Acta I ,  f o s .  2v, H r ,  13r ,  21v ( t w ic e ) ,  22v, 31v, 32r.
6 . E.g .  i b i d . , fo .  H r .
7. E.g .  i b i d . , fo .  21v,
8 . E.g.  i b i d . , fo .  22v.
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Such ar rangements  d id  n o t  n e c e s s a r i l y  mean t h a t  t h e  c h i l d  was an
orphan;  a f a t h e r  cou ld  h im s e l f  be ap p o in ted  h i s  c h i l d ' s  c u r a t o r ^
o r  he cou ld  consen t  t o  th e  appoin tment o f  someone e l s e  t o  t h a t  
2r e s p o n s i b i l i t y .  In th e  l a t t e r  case  i t  may have been because  th e  
f a t h e r  was in  some way p r e v e n t e d  from a c t i n g  h im s e l f  or  because  th e  
m a t t e r  in  hand concerned  a t r a n s a c t i o n  between f a t h e r  and c h i l d ,  in
3which case th e  f a t h e r  could  no t  a c t  as c u r a t o r  in  rem suam.
There seem to  have been no s t r i c t  c r i t e r i a  r e g u l a t i n g  t h e  
cho ice  o f  c u r a t o r s .  In June  1555 'because  i t  i s  u n d e r s t a n d ,  t h a t  
by th e  geving o f  c u r a t o u r i s  t o  m in o r i s  be s i n d r i e  J u g e i s ,  t h a i r  hes 
bene g r e i t  s k a i t h  s u s t e n i t  be th e  s a i d i s  m i n o r i s ' ,  i t  was enac ted  by 
p a r l i a m e n t  t h a t  b e f o r e  such appoin tm ents  were made in  the  f u t u r e  two 
a t  l e a s t  o f  th e  m i n o r ' s  most p rominent  k in  were to  be c i t e d  a t  n in e  
days n o t i c e  to a t t e n d  th e  p r o c e e d i n g s .^  The p rocedu re  env isaged  
by p a r l i a m e n t  would c l e a r l y  have been v e ry  s i m i l a r  to  t h a t  which 
a l r e a d y  a t t e n d e d  t h e  appoin tment o f  e x e c u to r s  d a t i v e .  I t  i s  n o t  
c l e a r  whether  t h e i r  recommendations were aimed s o l e l y  a t  th e  c e n t r a l  
c o u r t s  o r  whether  the y  were to  a p p ly  to  a l l  c o u r t s  t h a t  e x e r c i s e d  
th e  r i g h t  to  ap p o in t  such c u r a t o r s ,  b u t  c e r t a i n l y  in  t h e  o f f i c i a l ' s  
c o u r t  in  th e  1540s th e  appoin tm ent o f  c u r a t o r s  was a t t e n d e d  by none 
o f  t h e  f o r m a l i t i e s  o f  c i t a t i o n  t h a t  were a n e c e s s a r y  p r e lu d e  to  t h e  
appoin tment o f  e x e c u to r s .
1. E.g.  i b i d . , f 0 . 2v .
2. E.g .  i b i d . , fo .  31v. Fo l low ing  a f a t h e r ' s  dea th  a c h i l d  cou ld  
revoke th e  c u r a t o r s  which th e  p a r e n t  had a p p o in te d  ( i b i d . , fo .  43r)
3. BP\ i ,  p . 124.
4. APS, i i ,  p . 495.
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A wide v a r i e t y  o f  p e o p le  a r e  found a c t i n g  as  c u r a t o r s ;  
t h e r e  appea rs  t o  have been no o b j e c t i o n  to  c l e r i c s  assuming th e
r e s p o n s i b i l i t y !  n o r ,  indeed ,  to  members o f  th e  c o u r t ,  s i n c e  a
2 3 4p r o c u r a t o r ,  a p r o c u r a t o r  f i s c a l  and even Abraham C r ic h ton  h i m s e l f
a r e  a l l  found in  t h i s  r o l e .  Women, however,  do no t  appea r  to  have
been e l i g i b l e  f o r  t h i s  o f f i c e .  No woman has y e t  been found to  have
been ap p o in ted  c u r a t r i x  i n  t h e  Loth ian  c o u r t  and i t  may w e l l  be
t h a t  t h e  r u l e s  on t h i s  m a t t e r  fo l low ed  th o s e  in  t h e  l a y  c o u r t s
where a mother cou ld  be c u r a t r i x  ad nég o c ia  to h e r  c h i l d  bu t  n o t  ad
5l i t e s  ( t h a t  i s  to  say ,  h e r  a u t h o r i t y  d id  n o t  ex tend  to  l i t i g a t i o n ) ;
bu t  two e n t r i e s  in  Acta I r e f e r r i n g  to  p e t i t i o n s  b rough t  by a woman
'w i t h  the  consen t  o f  h e r  mother '  do s u gges t  some k ind  o f  m a te rna l
r e s p o n s i b i l i t y  a t  law.^  Under c e r t a i n  c i rc um s tanc es  i t  would seem
t h a t  t h e  o f f i c i a l  cou ld  t a k e  t h e  i n i t i a t i v e  i n  th e  appoin tm ent o f
c u r a t o r s .  Th is  was done on one occa s ion  by Abraham Cr ich ton  ex
o f f i c i o  to  a g i r l  who was d e s c r i b e d  as a p u p i l l a  and so was presumably
s t i l l  under tw e lv e ;  no r ea s o n  was given  f o r  t h i s  b u t  Ba l four  n o te s
t h a t  a c u r a t o r  cou ld  be ap p o in te d  to  one who was s t i l l  a p u p i l  i f
8t h e  t u t o r  had i n  some way proved  u n s a t i s f a c t o r y .
1. E.g S i r  Andrew Hay (Sen t .  St  A . ,  fo .  2 3 1 r ) , S i r  John Ker (Acta I ,  J  
fo  2 1 v ) .
2. Thomas Weddel (Acta I ,  f o . 373r) .
3. Will iam A r th o u r ,  p r o c u r a t o r  f i s c a l  in  t h e  a rchdeaconry  o f  
St Andrews (Sen t .  St  A. ,  fo .  2 6 0 r ) .
4. W. F r a s e r ,  The S t i r l i n g s  of  K e i r , (Edinburgh,  1858),  p p . 365-7.
5. i ,  p . 122.
6 . Acta I ,  fo ,  2 8v ,  Thomson v Cass,  Thomson v Crans ton .
7. I b i d . , fo .  1 3 r .
8 . BP, i ,  p . 118.
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The a c t  o f  1555 a l s o  p ro v id e d  t h a t  c u r a t o r s ,  once
a p p o in te d ,  could  n o t  be d i s m i s s e d  excep t  by t h e  judge  who had made
th e  appointment and then  only  f o r  ' r e a s o n a b l e  c a u s e s ' . ^  I t  i s  n o t
c l e a r  what causes  were t o  be  deemed ' r e a s o n a b l e ' ,  b u t  c e r t a i n l y  in
th e  1540s t h e  r e p u d i a t i o n  o f  c u r a t o r s  by th e  minors concerned  was a
n o t  i n f r e q u e n t  o c c u r re n c e  i n  t h e  Lo th ian  c o u r t .  On t h e s e  o cca s io n s
th e  r e p u d i a t i o n  does no t  seem t o  have been con f ine d  to  th o se
c u r a t o r s  ap p o in te d  i n  t h e  c o u r t  a lo n e ;  when George Barron  revoked
h i s  c u r a t o r s  on 19 J a n u a ry  1547/8 ,  he i n c lu d e d  th o s e  ap p o in te d  ' b o th
in  th e  p r e s e n t  c o u r t  and b e f o r e  t h e  p r o v o s t  and b a i l i e s  of  t h i s  
2c i t y  of-'Edinburgh ' .  The r e p u d i a t i o n  of  a c u r a t o r  cou ld  in c lu d e  the
3r e p u d i a t i o n  o f  a l l  t h a t  he had done i n  t h a t  o f f i c e ;  on th e  o th e r
hand,  i t  could be done w i th  t h e  c u r a t o r ' s  e xp re s s  c o n s e n t ; ^  whatever
th e  c i r c u m s ta n c e s ,  though ,  t h e r e  was u s u a l l y  a s im ul taneous  r e q u e s t
5f o r  t h e  appoin tmen t o f  new c u r a t o r s . There were always some 
l i m i t a t i o n s  on the  a c c o u n t a b i l i t y  o f  minors.  The fo u r  y ea rs  
f o l l o w in g  a man's  t w e n t y - f i r s t  b i r t h d a y  were known as th e  quadr ienn ium 
u t i l e  and d u r in g  t h i s  t ime t h e  a c t s  of  h i s  m i n o r i t y  could  be revoked - 
a custom t h a t  t h e  S c o t t i s h  crown found p a r t i c u l a r l y  u s e f u l . ^  So f a r
1 . i ,  p .  1 2 2 .
2. 'Eodem d ie  Georg ius  Barron r e v o c a v i t  omnes e t  s i n g u lo s  c u r a t o r e s
s i b i  c o n s t i t u t e s  e t  d a t e s  tarn in  p r e s e n t i  a u d i t o r i o  quam coram
p r e p o s i t o  e t  b a i l l i v i s  p r e s e n t i s  bu rg i  de Edinburgh '  (Acta I ,  
fo.  2 74v ) .
3. I b i d . , fo .  366r.  On one occa s ion  a youth o f  twenty  y e a r s  was
r e l e a s e d  from h i s  o a th  o f  obed ience  to  h i s  c u r a t o r  as  a p r e ­
l i m in a r y  t o  b r i n g i n g  an a c t i o n  a g a i n s t  him f o r  wrongfu l  a l i e n a t i o n
(Sen t .  S t  A . ,  f o s .  2 4 9 r - 2 5 0 r ) .
4. Acta I ,  fo .  258r.
5. E.g.  i b i d . , f o . 75v.
6 . Cf. BP, i ,  x l i i i ;  SES, i i ,  p . 307.
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as th e  p r i v a t e  c i t i z e n  was conce rned  i t  was a p e r i o d  in  which he 
could  appear  b e f o r e  a judge  and make a j u d i c i a l  r e v o c a t i o n  of  a l l  
a c t s  done t o  h i s  p r e j u d i c e  b o th  by h im s e l f  and by h i s  c u r a t o r s  
d u r in g  h i s  m i n o r i t y . ^
The p r i n c i p l e  o f  c u r a t o r s h i p  was n o t  on ly  con f ine d  to
c h i l d r e n .  According  t o  B a l fo u r  th e  duty  of  a c u r a t o r  o f  a g i r l
was a u t o m a t i c a l l y  ended i f  she  shou ld  marry ,  b u t  on ly  because  t h e
2husband took  on t h e  r o l e  ' f o r  h i s  i n t é r e s s é ’ , A m a r r i e d  woman 
was n o rm a l ly  unab le  to  p u rsue  a l e g a l  a c t i o n  w i thou t  t h e  consen t  
o f  h e r  husband nor  cou ld  she be p u r sued  u n le s s  t h e  husband was
rp u r sued  a l s o ,  and hence we f i n d  t h e  common e n t r y  i n  t h e  r e c o rd s  
o f  a woman in v o lv e d  i n  a d i s p u t e  t o g e t h e r  w i th  h e r  husband 'p ro  suo 
i n t é r e s s é ' . ^  Women were n o t ,  however,  exc luded  from ta k in g  
l e g a l  a c t i o n  in  th e  o f f i c i a l ' s  c o u r t  on t h e i r  own b e h a l f ;  a l though  
th e y  appea r  most f r e q u e n t l y  w i th  a husband ' p ro  suo i n t é r e s s é ' .
t h e r e  a re  many examples o f  a c t i o n s  where a woman was e i t h e r  s o l e  
p u r s u e r  or  d e f e n d e r . ^  Th is  would most ob v io u s ly  have been t h e  case  
in  a c t i o n s  f o r  d iv o r c e  and s e p a r a t i o n ,  b u t  th e  p r e f e r e n c e  f o r  widows
1. E.g.  t h e  r e v o c a t i o n  made on 29 October  1529 b e f o r e  a commissary 
o f  t h e  o f f i c i a l  o f  Glasgow (SRO, Crawford P r i o r y  C o l l e c t i o n ,  
GD20/1/417) and c f .  F i f e  Cour t  Book, p . 342.
2. BP, i ,  p . 125. Th is  c u r a t o r s h i p  was n o t  a b o l i s h e d  u n t i l  1920 
( c f .  G.C.H. Pa ton ,  'Husband and W i fe ' ,  S c o t t i s h  Legal H i s t o r y ,
p . 1 0 0 ) .
3. i ,  p . 93.
4. E .g .  Sent .  St  A . ,  fo .  15r;  Acta I ,  fo .  I r .
5. For example (ex c lu d in g  a c t i o n s  f o r  d iv o rc e  and s e p a r a t i o n )  
women appea r  as una ided  p u r s u e r s  and d e fen d e rs  in  f o r t y - s i x  o f  
th e  f i r s t  i n s t a n c e  s e n te n c e s  in  t h e  p r i n c i p a l ' s  book.
152
i n  t h e  r o l e  o f  execu to r^  l e d  t o  t h e i r  f r e q u e n t  appea rance  in
e x e c u t ry  a c t i o n s .  On t h e  r a r e  o c c a s io n s  when a m a r r i e d  woman
appeared  w i thou t  h e r  husband t h e  f a c t  was c a r e f u l l y  r e c o rd e d .
When Mar io t  Fleming made j u d i c i a l  r e c o g n i t i o n  of  h e r  s o n ' s  c h a r t e r ,
t o  which h e r  own s e a l  had been  appended,  she was r e c o r d e d  as
appea r ing  ' o u tw i th  t h e  p re s en ce  o f  h e r  husband John '  and she was
o b l i g e d  to  t a k e  an o a th  t h a t  she  had appeared  w i th o u t  compulsion,
2c o e rc io n  o r  by any ' s i n i s t e r  m a c h i n a t i o n ' .
( iv)  Defamation
One f i e l d  i n  which i t  would seem t h a t  s i x t e e n t h - c e n t u r y  
women were p a r t i c u l a r l y  p rom inen t ,  however,  was in  t h e  s l a n d e r  of  
t h e i r  n e ig h b o u rs .  In m a t t e r s  o f  defamation  t h e  o f f i c i a l s  came 
c l o s e s t  to  an e x e r c i s e  of  c o r r e c t i o n a l  j u r i s d i c t i o n  bu t  w ith  th e  one 
d i s t i n c t i o n  t h a t  such a c t i o n s  were s t i l l  b rough t  a t  t h e  i n s t a n c e  o f  
p a r t i e s  ( ad i n s t a n t i a m  pa r t ium )  and were no t  promoted by th e  judge 
ex o f f i c i o . In a number o f  t h e s e  cases  th e  a c t u a l  words a t  i s s u e  
were r e c o r d e d ,  no doubt  i n  o r d e r  t o  e n l iv e n  th e  c l e r k ' s  d u t i e s ,  and 
i t  i s  n o t  d i f f i c u l t  to  u n d e r s t a n d  why the  i n j u r e d  p a r t y  had gone to  
th e  t r o u b l e  and expense o f  l e g a l  a c t i o n .  P u b l i c  r e p u t a t i o n  was of  
c o n s i d e r a b l e  l e g a l  s i g n i f i c a n c e  and i t  was enough f o r  an i n d i v i d u a l  
t o  be a s u b j e c t  o f  n o t o r i e t y  o r  p u b l i c  scandal  f o r  the  church to t a k e  
a c t i o n .  A l l  t h e  s l a n d e ro u s  charges  r e c o rd e d  would have r e n d e re d
1. See above,  142.
2. Acta I ,  fo .  37r .
3. As e a r l y  as th e  f o u r t e e n t h  c e n t u ry  th e  p a r i s h  c l e r g y  were r e q u i r e d
t o  b r i n g  t o  t h e i r  annual  assembly  th e  names o f  t h o s e  m e r i t i n g
d i s c i p l i n a r y  a c t i o n  in  t h e i r  p a r i s h e s  and o f  th o s e  'que s u n t  
n o t o r i a  v e l  de quibus  faraa p u b l i c a  l a b o r a t '  (SES, i i ,  p . 70).
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t h e  v i c t i m ,  even on s u s p i c i o n ,  l i a b l e  to  d i s c i p l i n a r y  a c t i o n  by 
th e  church a t  l e a s t ,  i f  n o t  to  p r o s e c u t i o n  by the  s t a t e .  The 
a c c u s a t i o n s  were almos t  always o f  a  sexua l  n a t u r e ,  a l th o u g h  t h e f t
and r e s e t  a l s o  o c c u r . ^  Most common was th e  charge  o f  be ing  a
2 3' p r i e s t ' s  w h o re ' ,  w i th  ' p r i e s t ' s  yaud'  ( jade )  as one v a r i a t i o n ,
w h i le  t h e  charge  o f  ' s w i f f i n g '  w i th  an o f f i c i a l  has a l r e a d y  been
n o t e d .^  The charges  were o f t e n  o f  a p r e c i s i o n  and a v i r u l e n c e
t h a t  could n o t  e a s i l y  be ig n o re d ,  e s p e c i a l l y  when th e y  had been
u t t e r e d  in  p u b l i c .  One such example was r e c o r d e d  th u s :
'V i l e  p r i e s t ' s  whore and spouse b r e a k e r  t h a t  
you a r e l  You had John Wallace a l l  n i g h t  
wi th  you Sunday; you took him over t h e  
w a te r  on S t  J a m e s ' s  day and l a y  w i th  him 
t h e r e  and b ro u g h t  him home aga in .  V i l e ,  
common whore and t h i e f  t h a t  you a r e . ' ' ^
On a n o t h e r  occas ion  a c h a p l a i n  denounced a man as ' t h i e f ,  h e r e t i c
and smaik '  ( v i l l a i n ) . ^  The p u b l i c  n a t u r e  o f  such o u t b u r s t s  was
im p o r ta n t  and was o f t e n  r e f l e c t e d  in  th e  im p o s i t io n  o f  a penance  to
be per formed in  th e  s t r e e t  o r  house where i t  had t a k en  p l a c e .
There appea r  to  have been two schoo ls  o f  though t  among 
judges  when i t  came to  d e a l in g  w i th  t h e s e  c a s e s .  Abraham C r i c h t o n ' s
1. E.g .  Sen t .  St A . ,  fo .  283v; Sen t .  Laud. ,  fo .  342v.
2. E.g .  S en t .  St A. ,  fo .  184v; Sen t .  Laud . ,  f o s .  333r ,  335r ,  338v.
This p a r t i c u l a r  a c c u s a t i o n  knew no f r o n t i e r s :  a t  Winches te r  and
Norwich i t  was ' t h e  most p o p u la r  s i n g l e  te rm o f  abuse '  (Houlbrooke,  
Church Courts  and P e o p l e , p . 81) ,  and i t  was p o p u la r  in  London
a l s o  (R.M. Wunder l i ,  E c c l e s i a s t i c a l  Courts  in  P re -Refo rm at ion  
London, [ U n iv e r s i t y  M ic rof i lms  I n t e r n a t i o n a l ,  1979],  p . 200).
3. E.g.  Acta I ,  fo .  2 r ,  Ewing and Wilson v Brown and Chi ld .
4. See above,  107.
5. Sen t .  Laud. ,  fo .  333r.
6 . Sent .  S t  A , ,  fo .  161r.
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p r e d e c e s s o r  as o f f i c i a l  o f  L o th ian ,  John Weddel,^ seems to  have
favou red  imposing a s t i f f  sum o f  money in compensa tion,  a sum
which was u s u a l l y  s e t  a t  f o r t y  s h i l l i n g s  o r  a t  f i v e  m e rks , b u t
2which could  be as low as tw enty  s h i l l i n g s .  C r ic h to n ,  however, 
seems to  have ta k en  a more moral  approach (o r  i t  may have been 
t h a t  th e  f i n a n c i a l  i n c e n t i v e  l e d  t o  f r i v o l o u s  c la ims  f o r  compen­
s a t i o n )  and fo l l o w i n g  h i s  appoin tm ent i n  1540 t h e  monetary p e n a l t y  
was r e p l a c e d  by a p u b l i c  penance ,  e i t h e r  in  church  a t  th e  time o f  
mass o r  in  t h e  p l a c e  where t h e  s l a n d e r  had been committed,  t o g e t h e r
3w i th  th e  g i f t  t o  t h e  church o f  a c an d le  of  s p e c i f i e d  weight .
Penance seems a l s o  to  have been t h e  favoured  p e n a l t y  f o r  s l a n d e r  i n  
t h e  o f f i c i a l  p r i n c i p a l ' s  c o u r t , ^  b u t  t h e r e  may have been  a r e l u c t a n c e  
to  i n f l i c t  such p u b l i c  h u m i l i a t i o n  on a c l e r i c  s i n c e  the  s l a n d e ro u s  
c h a p l a in  r e f e r r e d  t o  above was o rd e re d  to  pay a swingeing  twenty 
pounds i n  compensation i n s t e a d .
I t  i s  pe rhaps  a n a t u r a l  r e f l e c t i o n  o f  the  l a r g e r  p o p u l a t i o n  
and th e  more u rb a n i s e d  community w i th  which th e  Loth ian  c o u r t  had 
t o  dea l  t h a t  th e  number o f  a c t i o n s  f o r  defam ation  (cause  in j u r i a ru m )  
h e a rd  t h e r e  was v e r y  much g r e a t e r  than  t h e  number in  t h e  c o u r t  a t  
S t  Andrews. During th e  tw elve  y e a r s  between 1539 and 1551 t h e  
o f f i c i a l s  o f  Lo th ian  p a s s e d  s en ten c e  on tw en ty -seven  cases  o f  defam ation  
whereas only  f i v e  such s e n t e n c e s  were r eco rded  i n  th e  p r i n c i p a l ' s  c o u r t
1. See above,  103n.
2.  Sen t .  Laud. ,  f o s .  2 8 6 r ,2 9 4 r ,2 9 4 v ,2 9 6 v ;  2 8 8 v ,2 9 3 v ,2 9 4 r ,2 9 6 r ;  
292v.
3. E.g .  i b i d . , fo .  340r.
4. E.g.  S en t .  S t  A . ,  f o s .  127v,184v,283v.
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between 1541 and 1553.^ Even in  L o th ian ,  however,  t h e  p r o p o r t i o n
o f  cases  o f  defamation  was smal l  and on ly  one such case was
i n i t i a t e d  i n  t h e  c o u r t  between October  and December 1546,  and t h a t
' 2n e v e r  came t o  s e n t e n c e .
2. ECCLESIASTICAL BUSINESS 
( i )  Te inds
The e f f o r t s  o f  t h e  e c c l e s i a s t i c a l  c o u r t s  to  e n fo rc e  t h e  
payment o f  goods and moneys due to  th e  church were p ro b ab ly  t h e  most 
c o n t e n t io u s  o f  t h e i r  many f u n c t i o n s .  I t  i s  n o t  t h e  i n t e n t i o n  a t  
t h i s  p o i n t  to  d i s c u s s  such l i t i g a t i o n  i n  i t s  s o c i a l  c o n te x t  bu t  
r a t h e r  to c o n s i d e r  i t s  p l a c e  as p a r t  o f  the  b u s in e s s  o f  the  o f f i c i a l s '  
c o u r t s .  We might  perhaps  expec t  t h i s  to  be a b ig  p a r t ,  i f  we a r e  
t o  b e l i e v e  John Knox when he wrote  t h a t  ' t h e  c l e r g y  p reach  n o t  
t r e w l i e  and s i n c e r e l i e ,  bu t  t h a i r  l a n d i s ,  r e n t i s ,  and pompous p r e -
3l a c i e s ,  i s  a l l  t h a i  c a i r  f o r ,  and s e t  rakenyng o f . Some j u s t i f i c a t i o n  
f o r  t h i s  charge may be found i n  t h e  r e c o r d s .  In t h e  c o u r t  o f  t h e  
o f f i c i a l  p r i n c i p a l  a t  l e a s t  a c t i o n s  r e l a t i n g  to  e c c l e s i a s t i c a l  
incomes form th e  l a r g e s t  s i n g l e  group o f  s e n ten c es  between 1541 and 
1553 - a t o t a l  o f  n i n e t y - e i g h t ,  which i s  e q u i v a l e n t  t o  a lmos t  twenty-
s i x  pe r  cen t  o f  t h e  s e n t e n c e s .  In t h e  Lo th ian  c o u r t ,  however, the  
p r o p o r t i o n  drops c o n s i d e r a b l y  and between 1539 and 1551 t h e r e  were
1. This  r e p r e s e n t s  about  7% o f  s e n te n c e s  in th e  Lo th ian  c o u r t  and 
about  1 % o f  f i r s t  i n s t a n c e  s en ten c es  in  t h e  p r i n c i p a l ' s  c o u r t .  
I t  i s  i n t e r e s t i n g  t o  n o te  t h a t  defamation  s u i t s  were ' t h e  most 
numerous type  o f  c a s e '  a t  Can te rbury  in  the  1520s,  a l though  by 
t h a t  t ime o t h e r  church c o u r t  b u s in e s s  was in  s t e e p  d e c l in e  
(Woodcock, C a n t e r b u r y , p p . 8 8 ,8 4 ) .
2. Acta  I ,  f o . 2 r ,  Ewing and Wilson v Brown and C h i ld .
3. Knox, Works, i v ,  p . 128.
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only  f o r t y - o n e  such s e n te n c e s  - t h a t  i s ,  about  e l even  
p e r  cen t .
These f i g u r e s  r e q u i r e  some a n a l y s i s .  The m a j o r i t y  o f
th e  n i n e t y - e i g h t  s e n te n c e s  i n  t h e  p r i n c i p a l ' s  c o u r t  were f o r  t h e
1r e c o v e ry  o f  t e i n d s  and were b rough t  by r e l i g i o u s  i n s t i t u t i o n s ,
i n d i v i d u a l  r e c t o r s  and by th o s e  who h e ld  t e i n d s  in  t a c k  - o r
2' f a r m e r s '  ( f i r m a r i i ) . S l i g h t l y  more than  a t h i r d  o f  t h e s e  a c t i o n s
were brought by r e l i g i o u s  houses and o t h e r  ' s p i r i t u a l  c o r p o r a t i o n s '
o f  t h e  church ,  amongst which t h e  p r i o r y  o f  St  Andrews and th e
abbey of  A rbroa th  (o f  which C a rd in a l  Betoun was commendator) were
p a r t i c u l a r l y  p ro m in e n t ,^  bu t  which in c lu d e d  a l s o  t h e  houses  o f
Coupar, Monymusk, Balmerino,  P i t tenweem, Loch Leven and S c o t l an d w e l l
t o g e t h e r  w i th  t h e  F r i a r s  P r e a c h e r  and S t  Leona rd 's  C o l l e g e .^
R e l ig io u s  houses were a l s o  a c t i v e  l i t i g a n t s  in t h e  Lo th ian  c o u r t
where a c t i o n s  were b rough t  by Holyrood,  S c ie n n es ,  N ew ba t t le ,
Dunfermline,  Hadding ton,  P lu s c a r d e n ,  Dundrennan and Ecc les  amongst 
n
O t h e r s .  The e x t e n t  t o  w h i c h  t h e  p a y m e n t  o f  t e i n d s  h a d  b e e n
5
1. S ix ty -sever t  s e n t e n c e s .
2. That  i s ,  t h e y  payed a f i x e d  sum a n n u a l ly  in  exchange f o r  t h e  
r i g h t  to  g a t h e r  t h e  t e i n d s  o f  a s p e c i f i e d  a r e a .  The tack  
(a s s e d a t i o )  was d i s t i n g u i s h e d  from t h e  feu  in  t h a t  i t  was n o t  
h e r e d i t a r y .
3. I . e .  t w e n t y - s i x  s e n t e n c e s .  I t  has  been e s t i m a t e d  t h a t  by the  
t ime o f  th e  Reformation th e  t e i n d s  o f  about  e i g h t y - s i x  p e r  cen t  
o f  S c o t l a n d ' s  p a r i s h  churches  had been d i v e r t e d  away from th e  
p a r i s h  - p r i n c i p a l l y  to  t h e  b ig  r e l i g i o u s  i n s t i t u t i o n s  ( I .E .  
Cowan, 'Some Aspects  o f  t h e  A p p ro p r ia t i o n  o f  P a r i s h  Churches in  
Mediaeval S c o t l a n d ' ,  RSCHS, x i i i  [1959],  p . 205).
4. E.g .  Sen t .  S t  A . ,  f o s .  122v, 123v, 125r and 50v,  51v, 137v, 
r e s p e c t i v e l y .
5. I b i d . , f o s .  219v,  198v, 153r ,  72, 181v, 48r .
6 . I b i d . , f o s .  23ÜV, 124v.
7. Acta I ,  f o s .  3v, .2r ,  lOv; Sen t .  Laud. ,  fo s .  349r,  341v, 341r;
(by appea l )  Sen t .  S t  A . ,  f o s .  23v, 35r.  S t  Andrews P r io r y  i s
a l s o  found l i t i g a t i n g  in  t h e  Lothian  c o u r t  ( e . g .  Acta I ,  fo .  2 r ) .
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d i s s o c i a t e d  from the  p a r i s h  church  i s  f u r t h e r  i l l u s t r a t e d  by the  
remain ing t e i n d  a c t i o n s  o f  which on ly  t e n  appea r  t o  have been 
b rough t  by the  r e c t o r s  o f  t h e  p a r i s h e s  concerned ,  th e  remainder  
b e in g  c laimed by t h e  h o l d e r s  o f  t a c k s .
The l e a s e  of  t e i n d s  on t a c k  was,  in  t h e o r y ,  a method
bo th  o f  en s u r in g  a s t e a d y  income to  the  church and o f  r e l i e v i n g
i t  o f  t h e  t r o u b l e  o f  g a t h e r i n g  t h e  f r u i t s  i t s e l f .  These t a c k s
were themselves  sometimes t h e  s u b j e c t  of  d i s p u t e s .  The t a c k  was
g e n e r a l l y  f o r  a l i m i t e d  p e r i o d  in  o r d e r  to  p ro v id e  f o r  an i n c r e a s e
in  th e  r e n t  in  t h e  even t  o f  i n f l a t i o n  (a p e r i o d  of  n i n e t e e n  y ea r s
was o f t e n  s p e c i f i e d ) !  j  would c o n t a in  a c l a u s e  whereby th e  ta ck
2cou ld  be a n n u l l e d  in  t h e  even t  o f  non-payment by th e  tacksman.
The f a c t  o f  non-payment was th u s  enough f o r  t h e  o f f i c i a l  p r i n c i p a l  
t o  annul  t h e  n i n e t e e n - y e a r  t a c k  h e l d  by Robert  Maule o f  Panmure from
3t h e  abbey o f  A rbroa th  in  1543. The r u l e s  seem t o  have been 
s t r i c t l y  e n fo rc e d ,  a t  l e a s t  by C a rd in a l  Betoun. The t a c k  o f  
Abernethy was l e a s e d  f o r  a p e r i o d  o f  n i n e t e e n  y e a r s  to  P e t e r  
Carmichael  and h i s  w ife  Eufemia Wemyss by the  abbey o f  A rbroa th  in  
1525 and was renewed ag a in  i n  1528 and 1533;^ when Carmichael  d ie d  
t h e  t a ck  remained v e s t e d  in  h i s  wife^  Eufemia who was a p p a r e n t l y  unab le  
to  pay o f f  f u l l y  th e  annua l  r e n t .  Her payment f o r  t h e  crop o f  1542 
was reco rded^  bu t  she was s h o r t  by t e n  pounds ' f o r  which she s h a l l
7answer t o  t h e  c a r d i n a l ' .  Her answer was c l e a r l y  no t  s a t i s f a c t o r y  as
1. E.g .  St  A. Form. , i i ,  p . 228. |
2. E.g .  i b i d . , p . 229. |
3. Sen t .  S t  A. ,  fo .  51v. |
4. A rb roa th  L i b e r , i i ,  p p . 449 ,479 ,514 .  1
5. Cf. St  A. Form. , i i ,  p . 228. C a rm ic h a e l ' s  t e s t a m e n t  was con- |
f i rmed in  1541 (S t  A. R e n t . , p . 119).  |
6 . S t .  A. R en t . , p . 166.
7. I b i d . , p . 170.
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t h e  o f f i c i a l  p r i n c i p a l  a n n u l l e d  h e r  t a c k  on 18 August 1543.^ I t
was a l s o  an im p o r ta n t  f e a t u r e  o f  th e  t a ck  t h a t  i t  shou ld  no t
remain v a l i d  a f t e r  t h e  dea th  o f  t h e  tacksman o r  o f  h i s  widow, so
t h a t  the  l e a s e  shou ld  n o t  become h e r e d i t a r y ,  and a c l a u s e  would be
2i n s e r t e d  t o  t h i s  e f f e c t .  L i t i g a t i o n  was n o t  co n f in e d  to  t h e  
annulèment o f  t a c k s ;  i t  was a l s o  p o s s i b l e  f o r  the  tacksman to 
pu r su e  t h e  g r a n t o r  i f ,  as once i n  t h e  ca s e  o f  t h e  Abbot o f  Inchcolm, '  
he d id  n o t  keep to  h i s  s i d e  o f  t h e  b a r g a i n .  Nor were t a c k s
r e s t r i c t e d  t o  l a y  ' f a r m e r s ' ,  f o r  almost  as many a c t i o n s  were b rough t  
by c l e r i c s  who h e l d  th e  t a c k  o f  the  t e i n d s  o f  a n o th e r  p a r i s h . ^
Act ions  f o r  the  r e c o v e ry  o f  t e i n d s  (or  a g a i n s t  t h e i r  
' u n j u s t  i n t r o m i s s i o n ' )  were u s u a l l y  b rough t  a g a i n s t  more than  one 
d e f e n d e r ,  o f t e n  a g a i n s t  a l a r g e  number o f  p a r i s h i o n e r s  a t  once,^ and 
cou ld  be f o r  t h e  crop o f  t h a t  yea r^  o r  o f  s e v e r a l  p re v io u s  y e a r s . ^
oI t  was g e n e r a l l y  th e  g a rb a l  t e i n d s  t h a t  were a t  i s s u e ,  a l though
9a c t i o n s  were a l s o  u nde r ta ken  f o r  t h e  t e i n d s  o f  f i s h  and o f  a
1. Sent .  St  A. ,  fo .  SOv.
2. E.g .  i b i d . , fo s .  50v,  51v; St  A. Form. , i i ,  p . 228.
3. I b i d . , fo .  ISOr.
4. E.g .  P e t e r  Sande lands ,  r e c t o r  o f  C a lde r ,  who h e ld  t h e  t a ck s  o f
th e  t e i n d s  of  Kinghorn ( i b i d . , f o . l O l r )  and of  C a l d e r -C le r e  (Sen t .  
Laud fo .  3 1 5 r ) . There were f o u r t e e n  s e n te n c e s  in  f avou r  o f
c l e r i c a l  tacksmen and e i g h te e n  in  favour  o f  laymen.
5. E.g .  S t  Andrews P r i o r y  v Lord Seton and tw e n t y - e i g h t  c o l l e a g u e s  
(Acta I ,  fo .  2 r ) .
6. E.g.  i b i d . , f o s .  2v, S t  Andrews P r i o r y  v Lord S e ton ;  3v, Holyrood 
Abbey v Douglas o f  Longniddry;  5 r ,  Newbat t le  Abbey v Ramsay o f  
D alhous ie .
7. E.g.  S en t .  S t  A. ,  fo .  70v.
8. Or ' g r e a t  t e i n d s '  ( c f .  Dowden, Mediaeval  Church, p p . 162-3).
9. E.g.  Sent .  S t  A. ,  fo .  74r ;  Acta I ,  fo .  6 7 r ,  C r ic h to n  v S c o t t
and Kemp.
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d ooco t .^  The r e c o r d s  o f  th e  c o u r t  l i s t  t h e  t e i n d s  in  g r e a t
d e t a i l ,  g iv i n g  both  th e  q u a n t i t y  o f  t h e  crop and i t s  c u r r e n t  p r i c e ,
and t h e s e  e n t r i e s  a r e  among t h e  l o n g e s t  in  bo th  Act and Sen tence
Books. There was p ro b a b ly  n e v e r  a t ime when th e  church was a b l e
to  g a t h e r  i t s  t e i n d s  w i th o u t  d i f f i c u l t y .  As e a r l y  as th e  t w e l f t h
ce n tu ry  King Malcolm i s s u e d  a warning t h a t  a l l  t e i n d s  shou ld  be
3p a i d  i n  f u l l  on p a i n  o f  be ing  f i n e d  by th e  s h e r i f f ,  w h i le  a 
t h i r t e e n t h - c e n t u r y  s t a t u t e  i n c lu d e d  t h e  w i th o l d e r s  o f  t e i n d s  in 
i t s  form o f  ge n e ra l  excommunication."^ By th e  s i x t e e n t h  c e n tu ry  
t h e  problem was c l e a r l y  much worse and while  the  church  was a b l e  t o  
a c e r t a i n  e x t e n t  to  s i d e - s t e p  t h e  t a s k  o f  g a t h e r i n g  th e  t e i n d s  by 
th e  g r a n t  o f  t a c k s ,  t h i s  on ly  t r a n s f e r r e d  th e  problem o f  c o l l e c t i o n ,  
i t  d id  n o t  so lve  i t .
The i n s t i t u t i o n ,  r e c t o r  o r  tacksman face d  w i th  d i f f i c u l t y  
in  r e c o v e r i n g  h i s  t e i n d s  cou ld  b r i n g  a p e t i t i o n  f o r  t h e i r  payment 
i n  th e  o f f i c i a l ' s  c o u r t , ^  b u t  a s u i t  was n o t  n e c e s s a r i l y  h i s  own 
r e c o u r s e .  A p p l i c a t i o n  could  be made to  th e  o r d i n a r y ,  o r  to  whoever 
e x e r c i s e d  o r d i n a r y  j u r i s d i c t i o n ,  f o r  th e  d e c r e e t  o f  l e t t e r s  m o n i t o r i a l
1. Acta I ,  fo .  7r .  Bishop Dowden would have been i n t e r e s t e d  in
t h i s  example.  ' I have been s u r p r i s e d  no t  t o  f i n d  p igeons
e x p r e s s l y  mentioned in  t h e  S c o t t i s h  s t a t u t e s .  In England th e y  
were t i t h e a b l e .  And, though no t  e x p r e s s l y  named, t h e r e  i s  no 
r e a s o n  to  suppose t h a t  in  S co t l and  they  were exempt'  (Dowden, 
Mediaeval Church , p . 167).
2. E.g.  Hugh Douglas o f  Longniddry was pursued  f o r  ' t r e s  c e l d r a s  
f ru m en t i  precium b o l l e  cum pabulo  xl  s o l i d o s ;  t r e s  c e l d r a s  o r d e i  
precium b o l l e  cum pabulo  xxxvi s o l i d o s ;  septem c e l d r a s  avenarum 
precium b o l l e  cum pabulo  x x i i i i  s o l i d o s '  - a t o t a l  va lue  o f  about  
£330 (Acta I ,  fo .  3 v ) . Cf. a l s o  Sent .  S t  A, ,  f o s .  107r-108v.
3. Glasgow Regis t rum,  i , p . 15.
4. SES, i i ,  p . 59.
5. E.g .  Acta I ,  fo .  54 r ,  Raa v G r e i f ,  where a p e t i t i o n  was b rought
a p p a r e n t l y  w i th o u t  any p r e l i m i n a r y  a c t i o n .
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upon th e  m i s c r e a n t s . ^  These l e t t e r s  were s e n t  t o  th e  l o c a l  dean
o f  C h r i s t i a n i t y  o r  c u r a t e  f o r  p u b l i c  e x h i b i t i o n  and p ro c la m a t io n
2and c o n ta in e d  a warning t o  pay th e  t e i n d s ,  o r  an i n h i b i t i o n  from 
f u r t h e r  o b s t r u c t i o n  o f  t h e i r  r i g h t f u l  owners and from f u r t h e r
3i n t r o m i s s i o n  a f t e r  r e c e i p t  o f  the  l e t t e r s .  A s t a t u t e  of  1559 
r u l e d  t h a t  such l e t t e r s  'm on i to ry  o r  i n h i b i t o r y '  were to  be i s s u e d  
under p a i n  o f  excommunication i n  t h e  case  o f  d i s o b e d i e n c e ; ^  i n  
t h e  1540s t h i s  p e n a l t y  was u s u a l l y ,  bu t  n o t  always ,  c o n ta in e d  in  
t h e  l e t t e r s .  I f  t h e  warnings  f a i l e d  t o  have any e f f e c t ,  l e g a l  
a c t i o n  cou ld  the n  fo l low .  The Abbot o f  Newbatt le  took  N icholas  
Ramsay of  Dalhousie  and tw en ty -one  o f  h i s  t e n a n t s  to  c o u r t  on 21 
October  1546 p e t i t i o n i n g  f o r  t h e i r  excommunication on t h e  double 
count  o f  th e  u n j u s t  i n t r o m i s s i o n  o f  t h e  t e i n d s  o f  Cockpen and o f  
' impeding th e  ex e c u t io n  o f  l e t t e r s  m o n i t o r i a l  t h e  p r e v io u s  September 
and f o r  c o n t ra v e n in g  th e  t e n o r  o f  t h e  l e t t e r s  o f  th e  o f f i c i a l  o f  
S t  Andrews, o r d in a r y  o f  t h e  church o f  Cockpen ' .^
1. Cf. SES, i i ,  p . 173. For t h e  d i s t i n c t i o n  between th e  m on i t ion  
co n ta in e d  in  l e t t e r s  m o n i t o r i a l  and th e  a c t s  o f  m on i t ion  which 
make up a l a r g e  p a r t  o f  t h e  Act Book e n t r i e s ,  see  below, 181-3.
2. E.g.  St  A. Form. , i ,  p . 381.
3. E.g .  t h e  l e t t e r s  o f  i n h i b i t i o n  s e n t  by t h e  o f f i c i a l  o f  Lo th ian  
to  t h e  c u r a t e s  o f  D a lk e i th ,  Lasswade and R os l in  on 16 J u l y  1546 
(SRO, RFI6/1380).
4. SE^, i i ,  p . 173.
5. ' P r o p t e r  impedimenfumper s e i p s o s  e t  ipsorum quem l ibe t  e t  a l i o s
eorumdem nomine e t  mandato factum e x e c u t io n i  l i t t e r a r u m  
m o n i to r i a l iu m  i n  mense Sep tembr is  u l t im e  e lap so  e t  p r o p t e r  
con t raven t ionem  tenorem l i t t e r a r u m  domini o f f i c i a l i s  S a n c t i -  
andree  o r d i n a r i i  d i c t e  e c c l e s i e  de Cockpen' (Acta I ,  fo .  5 r ) . 
Cf. a l s o  i b i d . ,  f o s .  3v, 9v.
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Excommunication was n o t ,  however, t h e  a u to m a t ic  p e n a l t y
f o r  t h e  u n j u s t  i n t r o m i s s i o n  o f  t e i n d s  in  th e  1540s; i t  was in
f a c t  decreed  on th e  d e fen d e rs  i n  on ly  tw e n t y - t h r e e  o f  t h e  s i x t y -
seven t e i n d - r e l a t e d  s e n te n c e s  in  th e  p r i n c i p a l ' s  c o u r t , ^  Much
depended on whether  l e t t e r s  m o n i t o r i a l  had been d e l i v e r e d ,  and on
t h e i r  t e rm s .  I f  l e t t e r s  had been decreed  c o n t a in in g  a warning or
an i n h i b i t i o n  under t h e  p e n a l t y  o f  e xc ommmun i  c a t  i o n ,  and i f  u n j u s t
2i n t r o m i s s i o n  was proved a f t e r  t h e  ' e x e c u t i o n  of  our  i n h i b i t i o n ' ,  
then  th e  t h r e a t e n e d  p e n a l t y  would be en fo rced .  The f o r m a l i t i e s  
seem to  have been r i g o r o u s l y  obse rved .  Excommunication would t a k e  
p l a c e  e x p r e s s l y  'by r e a s o n  o f  th e  i n h i b i t i o n  l e g i t i m a t e l y  execu ted  
a g a i n s t  t h e m ' ; b u t  on a n o t h e r  o cca s io n  t h e  de fen d e r  was sen tenced  
to  d e l i v e r  t h e  t e i n d s  bu t  was abso lved  from th e  r e q u e s t  f o r  ex- 
communication ' q u i a  non c o n s t a t  de i n h i b i t i o n e ' . ^  Q u i te  what was 
i n  doubt  a s  r e g a rd e d  t h e  i n h i b i t i o n  was no t  s p e c i f i e d ,  but  i t  was
5enough to  r u l e  ou t  excommunication.  I t  seems l i k e l y  t h a t  th o s e  
se n te n c e s  where excommunication was n o t  imposed were n o t  p receded  by 
t h e  i s s u e  of  l e t t e r s  m o n i t o r i a l  t h r e a t e n i n g  th e  p e n a l t y .
1. In on ly  one s e n te n c e  was an a c t i o n  f o r  th e  r e c o v e ry  of  t e i n d s  
a c t u a l l y  r e j e c t e d  (Sen t .  St  A . ,  fo .  7 6 r ) .
2. ' P o s t  i n h i b i t i o n e m  nos t ram c o n t r a  eos e x e c u ta '  ( i b i d . , fo .  2 8 v ) .
3. 'C ausan te  i n h i b i t i o n e  c o n t r a  eundem d i c t o  anno MDXLVI l e g i t t i m e  
ex e c u ta '  ( i b i d . , fo .  2 1 4 r ) .
4. I b i d . , fo .  188v. 1
5. The r e f e r e n c e s  t o  ' i n h i b i t i o n s '  r a t h e r  tha n  t o  ' l e t t e r s  moni- |
t o r i a l '  might  r a i s e  the  o b j e c t i o n  t h a t  th e  two might  r e f e r  to  |
two q u i t e  d i f f e r e n t  p r o c e s s e s ;  however,  th e  two a r e  c l e a r l y  |
i d e n t i f i e d  on s e v e r a l  o cca s io n s  where t h e  l e t t e r s  a r e  r e f e r r e d  |
t o  as ' l i t t e r e  m o n i t o r i a l e s  seu  i n h i b i t o r i a l e s ' ( e . g .  SES, i i ,  |
p . 173; Acta I ,  fo .  109v; Sen t .  Laud., fo .  3 5 6 r ) . Ii
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For many a would-be l i t i g a n t  in  p u r s u i t  o f  h i s  t e i n d s  i t
would have been ach ievement enough simply  to  secu re  h i s  a d v e r s a r y ' s
appearance  in  c o u r t .  N on-a t tendance  seems to  have been the
p a r t i c u l a r  problem o f  t e i n d  a c t i o n s  and one t h a t  could  delay t h e
p ro cee d in g s  almost  i n d e f i n i t e l y ; ^  i t  was a problem t h a t  th e  c o u r t s
re c o g n i s e d  and d i d  what t h e y  could  t o  a l l e v i a t e .  Most teind. .
a c t i o n s  were pu rsued  by some v a r i a t i o n  or  o th e r  o f  summary p rocedure
2which a l lowed  f o r  an a b b r e v i a t i o n  o f  t h e  o r d in a r y  p l e n a r y  p r o c e s s ,  
b u t  such measures  had on ly  v a ry in g  s u c c e s s .  A sen tenc e  on a t e i n d  
d i s p u t e  might  be p as sed  d u r in g  th e  course  of  t h e  autumn fo l low ing
3th e  h a r v e s t  i n  q u e s t i o n ,  b u t  one a c t i o n  t h a t  was commenced b e f o r e
t h e  b eg in n in g  of  Acta I in  October  1546 was n o t  dec ided  u n t i l  J u l y
o f  the  fo l lo w in g  y e a r ,  even though i t  was c o n t e s t e d  by a summary 
4p e t i t i o n .
( i i )  O ther  E c c l e s i a s t i c a l  Revenues
In o r d e r  t o  a n a l y s e  t h e  p r o p o r t i o n s  o f  th e  v a r io u s  ty pes  
o f  b u s i n e s s  in the  o f f i c i a l s '  c o u r t s  we have c o n s id e re d  a l l  a c t i o n s
5f o r  e c c l e s i a s t i c a l  dues and revenues  as one i t em ,  b u t  t e i n d s  were 
f a r  from be ing  th e  on ly  concern  o f  a c t i o n s  o f  t h i s  k ind .  Some 
t w e n t y - t h r e e  s e n te n c e s  in  t h e  p r i n c i p a l ' s  Sentence  Book r e l a t e  to  
what a r e  g e n e r a l l y  termed ' a n n u a l  r e n t s ' .  These were t h e  r e n t a l s
1. See below, 286-7.
2. E.g .  Sen t .  S t  A. ,  fo .  22r ;  and c f .  below,
3. E.g .  Sen t .  S t  A . ,  f o s .  2 8 r ,  54r .
4. Acta I ,  f o .  211v.
5. See above,  156-7.
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from tenements  t h a t  had been endowed f o r  the  main tenance  o f  a
p a r t i c u l a r  e c c l e s i a s t i c a l  p o s t  and i t  i s  l i k e l y ,  c o n s id e r i n g  the
e x t e n t  o f  m ona s t ic  a p p r o p r i a t i o n ,  t h a t  such r e n t s  were of  g r e a t e r
impor tance  t o  p a r o c h i a l  c l e r g y  than  were th e  t e i n d s  them se lves .
The r e n t s  were o c c a s i o n a l l y  due t o  a prebend such as t h a t  o f
Cameron which be longed  t o  St  Mary o f  t h e  Rock,^ b u t  were owed much
2more o f t e n  to  c h a p l a in s  and c u r a t e s .  One example o f  such an
ar rangem ent comes from P e r th  where S i r  John P ip e r ,  c h a p l a in  o f  t h e
a l t a r  o f  t h e  V i s i t $ a t i o n  in  P e r t h  p a r i s h  church ,  b rough t  an a c t i o n
a g a i n s t  the  h e i r  o f  t h e  l a t e  John P i p e r  who in  h i s  l i f e t i m e  had
bound h im s e l f  and h i s  h e i r s  t o  pay to  th e  c h a p l a in  o f  t h a t  a l t a r  t h e
sum o f  t w e n t y - s i x  s h i l l i n g s  and e ig h tp en ce  in  p e r p e t u i t y ;  t h i s  pay-
3 'ment was now twenty  y e a r s  in  a r r e a r s .  On o t h e r  o cca s io n s  th e  
a c t i o n  would be s imply  f o r  th e  r e n t  due from a p i e c e  o f  land or  
from an urban p r o p e r ty ^  which had been endowed f o r  th e  incumbent 
o f  a p a r t i c u l a r  a l t a r  o r  c h a p e l ;  o t h e r  a c t i o n s  were r a i s e d  a g a i n s t  
un lawfu l  occupa t ion  o f  endowed p r o p e r t y . ^  I t  i s  to  be hoped t h a t  
such r e n t s  d id  n o t  c o n s t i t u t e  th e  s o l e  incomes of  t h e  c h a p la in s  
concerned f o r  i n  no case  does th e  sum approach t h e  tw e n t y - fo u r  merks 
t h a t  t h e  c o u n c i l  o f  1559 recommended as the  s t i p e n d  f o r  c u r a t e s . ^
1. Sen t .  S t  A . ,  f o s .  28v-29r .
2. Chap la in s  were g e n e r a l l y  a t t a c h e d  to  th e  s e r v i c e  o f  an a l t a r  o r  
chape l  b u t  th e  te rm i t s e l f  was w ide ly  used  and o f t e n  r e f e r r e d  
t o  t h e  e f f e c t i v e  p a r i s h  p r i e s t  (Ü. McKay, ' P a r i s h  L i fe  in  
S c o t l a n d ,  1500-1560 ' ,  Innes  Review, x [1959],  p p . 240 -1 ) .
3. Sent .  S t  A . ,  fo .  54v.
4. E.g .  an o rcha rd  in  P e r th  (Sen t .  St  A. ,  fo .  56r)  or  a tenement in  
Market S t r e e t ,  S t  Andrews ( i b i d . , f o s .  9 6 v - 9 7 r ) .
5. E.g .  th e  occu p a t io n  o f  ' S t  S e b a s t i a n ' s  Acre '  which p e r t a i n e d  t o  
th e  a l t a r  o f  S t  S e b a s t i a n  i n  t h e  c o l l e g i a t e  church of  G ra i l  
( i b i d . , f o . 9 8 r ) .
6. SES, i i ,  p p . 159-60.  In t h e  d io c e s e s  o f  Aberdeen,  Moray, Ross,  
C a i th n e s s  and Orkney th e  sum was twenty merks.
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%The b i g g e s t  annual  r e n t  p u r s u ed  i n  t h e  p r i n c i p a l ’ s c o u r t  was
n i n e t y - e i g h t  s h i l l i n g s , ^  b u t  a f i g u r e  o f  t e n  or  twen ty  s h i l l i n g s
2 3was more u s u a l ,  and i t  cou ld  be as low as f i v e  s h i l l i n g s .
O ther  a c t i o n s  f o r  revenue  i n c lu d e d  one b rough t  by C a rd in a l  Betoun
f o r  t h e  r e c o v e ry  o f  m ea l ,^  an a c t i o n  f o r  a pens ion  o f  f i v e  pounds
5a n n u a l ly  owed t o  t h e  o f f i c i a l  o f  Dunkeld by th e  b a i l i e s  o f  P e r t h ,
and an a c t i o n  f o r  c a i n  b rough t  by two c h a p l a i n s . ^  O c c a s io n a l ly  j1the  f a u l t  was on t h e  o t h e r  s i d e .  In 1552 the  g u i l d  o f  l a n i i  o f  |
P e r t h ,  p a t ro n s  o f  th e  a l t a r  o f  t h e  V i rg in  of  Grace ,  b rough t  an 
a c t i o n  a g a i n s t  th e  e x e c u to r s  o f  th e  l a t e  c h a p l a in  who had a p p a r e n t l y
7removed th e  a l t a r ' s  c h a l i c e .
I n to  t h i s  c a t e g o ry  a l s o  f a l l  a number o f  a c t i o n s  b rought  
by p a r i s h  c l e r k s  in  t h e  p u r s u i t  o f  t h e i r  r e v e n u e s .  As ' o f f i c i a l  
a s s i s t a n t  m i n i s t e r '  t h e  p a r i s h  c l e r k  had many and v a r i e d  d u t i e s  
w i th i n  th e  p a r i s h , ^  and he a l s o  had h i s  o m  s h a re  o f  p a r o c h i a l  f r u i t s :
' i n  every  p a r i s h  he could  c l a im  " c l e r k  meal" ,  a measure of m i l l e d
9g r a i n ,  u s u a l l y  o f  o a t s  o r  b a r l e y ,  a t  t h e  r a t e  o f  one f i r l o t  p e r  p l o u g h ' . 
This  sh a re  could  be c o n s i d e r a b l e  in  a l a rg e  p a r i s h  such as K i r r i e m u i r
1. Sent .  S t  A . ,  fo .  103r.
2. E.g.  i b i d . , f o s .  5 6 r ,  59 r ,  85r ,  87v.
3. I b i d . , f o . 44v .
4. I b i d . , fo .  1 2 2 r .
5. I b i d . , fo .  146v.
6. I b i d . , fo .  245v.
7. Sen t .  St A . , fo .  262r .
8. D. McKay, 'The Dut ie s  o f  t h e  Mediaeval  P a r i s h  C l e r k ' ,  Innes
Review, x ix  (1968),  p p . 32-39.
9. McKay, ' P a r i s h  L i f e ' ,  p . 247.
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where W al te r  Gardyne was p a r i s h  c l e r k . ^  Gardyne b rough t  an a c t i o n
a g a i n s t  s i x t y - t w o  p a r i s h i o n e r s  o f  K i r r i e m u i r  in  J a n u a ry  1550/1
f o r  a v a r i e t y  o f  f r u i t s  i n  t h e  name o f  ' c l e r k  meal '  (p ro  c l e r i c a l i  
2f a r i n e ) , th e  q u a n t i t i e s  v a ry in g  from a b o l l  oa t s  f o r  each o f  the
3p re c e d in g  f o u r  y e a r s  t o  two f i r l o t s  f o r  t h e  p r e v io u s  two y e a r s .
Another a c t i o n  was b rough t  by Gardyne in  A p r i l  o f  t h a t  y e a r  and a
t h i r d  i n  August - t h i s  t ime a g a i n s t  some s even ty  p a r i s h i o n e r s  o f
whom many were be ing  pursued  f o r  the  second t im e .  In t h e  t h i r d
a c t i o n  th e  p a r i s h i o n e r s ,  most o f  whom were d e s c r i b e d  as 'husbandus '
or  ' c o t t a r ' ,  were pu rsued  f o r  money sums ave ra g ing  f i f t e e n  and twen ty
s h i l l i n g s ,  so i t  seems l i k e l y  t h a t  t h i s  source  of  revenue  a l s o  was
commutable. Not a l l  t h e  p ro c e e d s  would n e c e s s a r i l y  have gone to
t h e  p a r i s h  c l e r k ,  however,  as h i s  income was l i a b l e  to  th e  same
burdens  of  pens ion  and a p p r o p r i a t i o n  as was t h a t  o f  th e  p a r i s h  
4p r i e s t .
Whatever t h e  r ea s o n  f o r  G ardyne 's  programme o f  l i t i g a t i o n ,  
i t  can have done l i t t l e  f o r  h i s  p o p u l a r i t y  in t h e  p a r i s h  o f  K i r r iem u i r ,
1. This  seems to  accord  wi th  t h e  p r a c t i c e  o f  e l e c t i n g  to  t h i s  o f f i c e
a member o f  a l o c a l l y  p rominen t  f a m i ly ;  th e  Gardynes were an
i n f l u e n t i a l  f a m i ly  i n  Angus (G.F. Black,  The Surnames o f  Sco t l and
[New York,  1946],  p . 288).
2. Cf. Sen t .  Laud . ,  fo .  318v, where t h e  deacons o f  S t i r l i n g  were
l i a b l e  to  th e  p a r i s h  c l e r k  f o r  h i s  f r u i t s .
3. The p a r i s h i o n e r s  a re  l i s t e d  i n  groups a c c o rd in g  t o  t h e  d i f f e r e n t
communit ies  of  th e  p a r i s h  - most of  which a re  s t i l l  i d e n t i ­
f i a b l e  .
4. Cf. t h e  pen s io n  o f  tw e lve  merks imposed on a p a r i s h  c l e r k s h i p
by Archbishop Forman (S t  A. Form . , i ,  p p . 381-2) .
166
Indeed,  i t  i s  q u i t e  p o s s i b l e  t h a t  t h i s  o f f i c e  was a l r e a d y  g e n e r a l l y  
unpopu la r ;  i f  so ,  one r ea s o n  may w e l l  have been i t s  a s s o c i a t i o n  
w i th  t h e  c o l l e c t i o n  o f  one o f  th e  most unpopula r  dues o f  a l l  - t h e  
mor tuary  :
'T h a i r  umest c l a y i s  t h a t  was o f  rap p lo c h  gray  
The V ic a r  g a r t  h i s  Cla rk  b e a r  them a w a y . ' ^
Even the  church was o b l ig e d  to  admit t h e  o p p o s i t i o n  to  m o r tu a r i e s
2and, fo l l o w in g  a p e t i t i o n  to  t h e  c o u n c i l  o f  1559, a b e l a t e d  measure
was i n t ro d u c e d  ' f o r  t h e  r e l i e f  o f  t h e  poor  and to  a l l a y  the  com pla in t s
3and p r o t e s t s  of  t h e  c r i t i c s  o f  m o r t u a r i e s ' .  The church would n o t  
go as f a r  as  a b o l i s h i n g  th e  dues ,  b u t  i t  r e s t r i c t e d  t h e i r  e x a c t io n  
t o  payment in  th e  p r o p o r t i o n  o f  f o r t y  s h i l l i n g s  on t e n  pounds o f  a l l  
e s t a t e s  where th e  d e a d ' s  p a r t  was va lued  a t  between one and ten  pounds 
in  vaTue^ w i th  e s t a t e s  o f  g r e a t e r  v a l u e  be ing  ta xed  as b e f o r e .
An i n d i c a t i o n  of  how o p p re s s iv e  t h i s  e x a c t io n  could be 
b e fo re  1559^ i s  found in  a p e t i t i o n  b rough t  b e f o r e  th e  o f f i c i a l  o f  
Lo th ian  on 7 December 1546 by S i r  N icho las  Wilkeson,  V ica r  o f  St
1. Lindsay,  Works, i i ,  199, 11. 1995-6.  'Umest c l a y i s ' :  c f .  
below, n . 4 .
2. S t  A. Q f f i c . , xxx-xxxi .
3. ' I n  relevamen e t  subsidium pauperum, ad to l lendum  s t r e p i tu m
e t  murmur c o n t r a  m o r t u a r i a  ob loquentium ' (SES, i i ,  167),
4. The f o r t y  s h i l l i n g s  i n c lu d e d ,  in  com posi t ion ,  the  upper  garment 
(v e s t i s  s u p e r i o r  o r  ' umest c l a y i s ' )  which had fo rm er ly  been 
payab le .
5. We do no t  know th e  p r e c i s e  r a t e s  p r i o r  t o  t h i s  d a t e .  Rules
l a i d  down by th e  church  in  t h e  t h i r t e e n t h  c en tu ry  on th e  ex a c t io n
o f  m o r t u a r i e s  s p e c i f i e d  t h e  payment o f  a cow and t h e  ' b e s t  
c o v e r l e t '  (major  p a n n u s ) , b u t  t h e y  do n o t  say what was th e  ' t h r e s ­
h o ld '  va lue  a t  which an e s t a t e  became l i a b l e  t o  t h i s  due.
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C u t h b e r t ' s ,  Ed inburgh .^  Wilkeson p e t i t i o n e d  t h e  widow of  David 
Ravy f o r  a ' s u f f i c i e n t  m or tuary  acc o rd in g  to  t h e  terms o f  h i s  
t e s t a m e n t  and a c c o rd in g  to  t h e  r a t e  o f  h i s  goods and [ t h a t  l a i d  
down in ]  synodal  s t a t u t e s ’ . The sum was s p e c i f i e d  a t  f o r t y
s h i l l i n g s  s in c e  t h e  e s t a t e  exceeded t h e  va lu e  o f  s i x  pounds ' f r e e  
money'.  Fur thermore i t  appea rs  t h a t  Ravy 's  two daugh te rs  had 
bo th  d ie d  a t  th e  same t ime  and a c c o r d in g ly  Wilkeson c la im ed  f o r t y  
s h i l l i n g s  f o r  each o f  them s in c e  b o th  had l e f t  ' f r e e  sums' in  
excess  o f  s i x  pounds."^ In a d d i t i o n  t o  th e  money payments the  
v i c a r  a l s o  demanded Ravy' s  ' b e s t  upper  ga rm en t '^  wor th  t h r e e  pounds,  
one o f  a p a i r  o f  b la c k  c loaks  wor th f i f t y  s h i l l i n g s  t h a t  had be ­
longed to  th e  daugh te r  Eufemia,  and a b la c k  c loak  wor th t h r e e  pounds 
t h a t  had belonged  to  t h e  d a u g h te r  M a r i o t . The t r a d i t i o n a l  terms 
o f  t h e  m or tuary  - an animal and th e  b e s t  garment - were no t  
f o r g o t t e n .  On one occa s ion  a widower was sen tenced  to  pay a sum 
o f  f o r t y  s h i l l i n g s  f o r  h i s  w i f e ' s  upper  garment and a n o th e r  t h i r t y  
s h i l l i n g s  f o r  h e r  'mos t  p r e c i o u s  a n i m a l ' ; ^  a second man had t o  
s u r r e n d e r  the  second b e s t  animal t h a t  he and h i s  wife  had p o s s e s s e d .
1. Acta  I ,  fo .  2 7v. He b rough t  a s i m i l a r  a c t i o n  the  fo l l o w in g  
J a n u a ry  ( i b i d . , fo .  4 4 r ) .
2. ' Secundum v i r e s  t e s t a m e n t i  ejusdem seu secundum ra tam  bonorum 
d i c t i  quondam David e t  s t a t u to r u m  s y n o d a l i u m ' .
3. L ibera  summa: t h a t  i s ,  t h e  d e a d ' s  p a r t  a f t e r  a l l  d e b t s  have
been p a i d .  Cf. th e  c la im  in  th e  c o u r t  o f  s e s s i o n  i n  1561 t h a t
a c e r t a i n  e s t a t e  had n o t  ' t e n  pundis  o f  f r e  g u d i s ' and should n o t ,  
t h e r e f o r e ,  be l i a b l e  f o r  a mor tuary  (SES, i i ,  p . 305).
4. The sum i s  s p e c i f i e d  a t  ' summa sex l ib ro rum  e t  u l t r a ' ,  so s i x  
pounds was c l e a r l y  t h e  ' t h r e s h o l d ' .
5. ' V e s t i s  ejusdem s u p e r i o r  m e l i o r ' .
6. 'Pro  p r e c i o s i o r e  a n i m a l i ' (Sen t .  Laud. fo .  1 5 1 r ) .
7. I b i d . , fo ,  59r.
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I t  i s  n o t  d i f f i c u l t  t o  see  how the  demand f o r  m o r t u a r i e s
cou ld  have provoked anger  and r e s e n tm e n t ,  e s p e c i a l l y  when i t  i s
remembered t h a t  f u r t h e r  payments were due t o  the  church a f t e r  a
dea th  on t h e  grounds o f  f u n e r a l  dues^ and th e s e  too  might  be
2pursued  in  t h e  c o u r t s .  N e v e r t h e l e s s ,  so f a r  as  t h e  o f f i c i a l s '  
c o u r t s  were conce rned ,  such a c t i o n s  were c o m p ara t iv e ly  r a r e .  No 
sen tence  r e l a t i n g  t o  m o r t u a r i e s  was passed  in  e i t h e r  th e  c o u r t  o f  
S t  Andrews o r  o f  Lo th ian  in  t h e  tw e l v e - y e a r  p e r i o d s  we have been 
c o n s i d e r i n g ,  and t h e r e  was on ly  one in  each r e l a t i n g  to  f u n e r a l  
dues ;  th e  a c t i o n  o f  N icho las  Wilkeson was the  on ly  c la im  f o r  
m o r t u a r i e s  in  t h e  Lo th ian  c o u r t  between October  and December 1546. 
I t  was perhaps  f o r t u n a t e  f o r  th e  r e p u t a t i o n  o f  th e  o f f i c i a l s  t h a t  
the y  were c a l l e d  upon so r a r e l y  t o  en fo rce  t h e s e  h a t e d  e x a c t i o n s .
( i i i )  P r i e s t s  and t h e i r  L iv ings
The r e c o v e ry  o f  goods o r  money from t h e  l a y  community 
was n o t  th e  on ly  r ea son  why t h e  c l e r g y  went to  c o u r t .  A number 
o f  s en ten c es  r e l a t e  to  d i s p u t e s  between churchmen over t h e i r  bene­
f i c e s  o r  l i v i n g s .  In view o f  t h e  g r e a t  amount o f  b u s i n e s s  conce rn ing
3a l l  a s p e c t s  o f  b e n e f i c e s  t h a t  was conducted  a t  t h e  Roman c o u r t ,  i t  
i s  s u r p r i s i n g  to  f i n d  t h a t  t h i s  p r e - o c c u p a t io n  does no t  account  f o r  
a p r o p o r t i o n a t e l y  l a r g e  amount o f  b u s in e s s  in  the  o f f i c i a l s '  c o u r t s ; ^
1. SES, i i ,  p . 44.
2. E.g .  Sen t .  St A. ,  f o . 32v, where th e  v i c a r  o f  Cupar pu rsued  David
Spens o f  Wormiston f o r  £5 ' j u r e  f u n e r a l i ' .  Cf. a l s o  Sen t .  Laud . ,
fo .  292 r ,  where t h e  a c t i o n  was f o r  'Competen t ia  m o r t u a r i a  e t
duos v e s t e s  s u p e r i o r e s  e t  a l i a  j u r a  f u n e r a l i a ' .
3. See below, 256-7.
4. There were only  e leven  ' b e n e f i c e '  cases  a t  S t  Andrews 1541-1553
and none in  th e  Loth ian  c o u r t ,  1539-1551.
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t h e r e  a re  on ly  a few such cases  r e c o rd e d  in  th e  S t  Andrews Sentence
Book and none a t  a l l  (w ith  the  e x c e p t io n  o f  a c t i o n s  r e l a t i n g  t o  the
e l e c t i o n  o f  p a r i s h  c l e r k s ) ^  in  th e  Lo th ian  Sen tence  Book in  the
p e r io d  under d i s c u s s i o n .  In g e n e r a l  i t  would seem t h a t  th o s e  c l e r i c s
who b rought  t h e i r  d i s p u t e s  t o  t h e  o f f i c i a l s  came from t h e  humbler
ranks  o f  th e  c l e r g y .  Two c h a p l a i n s  had c o n f l i c t i n g  p r o v i s i o n s  to  a
2chape l  in  t h e  p a r i s h  church  o f  D ysa r t ;  two more d i s p u te d  the  r i g h t  t o
3c e l e b r a t e  w i th i n  th e  church  a t  Conveth,  and a f u r t h e r  two f e l l  out
over  t h e i r  c la im s  t o  t h e  annual  r e n t  due to  a chape l  w i th in  the
p a r i s h  church  o f  P e r t h . ^  The only  s en tence  o f  g r e a t e r  no te  concerned  
t h e  p o s s e s s i o n  o f  t h e  r e c t o r y  o f  Tor ry .  James Wawane r e s ig n e d  the  
r e c t o r y  a t  Rome i n  f av o u r  o f  Thomas C r i c h to n ,  b u t  r e s e r v e d  th e  r i g h t  
t o  i t s  r ecove ry ;  C r ic h to n  th e n  r e s i g n e d  th e  r e c t o r y  i n t o  the  hands 
o f  C a rd in a l  Betoun who a p p o in te d  David Gourlay in  h i s  p l a c e ;  because  
o f  t h e  te rms  o f  Wawane's o r i g i n a l  r e s i g n a t i o n  t h i s  subsequent  
p r o v i s i o n  by Betoun was d e c l a r e d  v o i d . ^
One echo o f  th e  g r e a t  t r a d e  in  e c c l e s i a s t i c a l  appoin tm ents  
which seems to  have bypassed  t h e  o f f i c i a l s '  c o u r t s  i s  to  be found 
in  Acta I where t h e r e  i s  r e c o rd e d  a p e t i t i o n  o f  Wil l iam Meldrum, 
v i c a r  o f  P e t e r c u l t e r ,  a g a i n s t  John Hepburn,  r e c t o r  o f  Dairy .  I t  
had been Meldrum who, as  n o t a r y  p u b l i c # ,  had drawn up the  l e t t e r s  
r e l a t i n g  t o  th e  r e s i g n a t i o n  o f  th e  a rchdeaconry  o f  T e v i o td a l e  by 
John Lauder^ in  Hepburn ' s  f a v o u r .  Such t r a n s a c t i o n s  invo lved  a
1. These g e n e r a l l y  took  th e  form o f  d i s p u t e s  between two r i v a l s  
bo th  c la im ing  l e g i t i m a t e  e l e c t i o n  ( e . g .  Sen t .  Laud . ,  fo .  27r ;  
c f .  a l s o  St A. Q f f i c . , x x v i i i ,  117, 120-1,  131-2,  137-8).
2. Sen t .  S t  A. ,  fo .  lOv.
3. I b i d . , f 0. 7 r .
4. I b i d . , fo .  86r.
5 . I b i d . , f o . 1 8 8 r .
6. The same John Lauder who p ro b ab ly  compiled t h e  Formulare and who 
was c l e r k  o f  t h e  c o u r t  o f  the  o f f i c i a l  p r i n c i p a l ;  f o r  d e t a i l s  
o f  h i s  l i f e  c f .  S t  A. Form.,  v i i - v i i i .
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q u a n t i t y  o f  documents;  Meldrum drew up e i g h t  c o p i e s ,  f o u r  o f  
which he a r r anged  to  have c a r r i e d  t o  Rome by way o f  F rance ,  and 
fo u r  by way o f  F l a n d e r s .  D esp i te  hav ing  ag reed  t o  Meldrum's 
e s t i m a t e  o f  th e  c o s t  when t h e  b u s i n e s s  was u n d e r ta k e n ,  Hepburn had 
f a i l e d  t o  pay .^
The o f f i c i a l s  had a l s o  t o  dea l  w i th  th e  problems o f  the  
c l e r g y  as w e l l  as w i th  th e  m a t e r i a l  p o s s e s s io n s  o f  th e  church .  Two 
p e t i t i o n s  b rough t  b e f o r e  t h e  o f f i c i a l  o f  Loth ian  in  th e  autumn o f  
1546 r e v e a l  p a r t i c u l a r l y  b loody  a s s a u l t s  on clergymen,  one w i th  a
2club and one w i th  a sword and b o th  le a d in g  to  t h e  s p i l l i n g  o f  b lood .
On b o th  occa s ions  th e  p e t i t i o n  was b rough t  by th e  v i c t i m  w i th  th e  
p r o c u r a t o r  f i s c a l  ' p ro  suo i n t é r e s s é ' , and on bo th  o cca s io n s  th e  
s e n te n c e  o f  excommunication was demanded. Such o f f e n c e s  were c l e a r l y  
r e g a rd e d  v e ry  s e r i o u s l y  - a l l  t h e  more,  p e rh a p s ,  s i n c e  t h e  murder 
o f  C ard ina l  Betoun had shown t h a t  nobody 's  person  was sa c re d .  Ex- 
communication cou ld  be accompanied by an o rd e r  to pay t h e  v i c t i m
3compensation o r  t h e  terms o f  t h e  censu re  could  be p a r t i c u l a r l y  s t r i c t ;  
one layman who was excommunicated f o r  an a s s a u l t  t h a t  l e d  to  ' t h e  
e f f u s i o n  o f  b lood  in  g r e a t  q u a n t i t i e s '  was r e f e r r e d  to  Rome i t s e l f  
f o r  a b s o l u t i o n . ^  On o c c a s io n s  t h e  d i s r e g a r d  f o r  th e  s a n c t i t y  o f  th e
1. Acta I ,  fo .  13v.
2. I b i d . , f o s .  29v, 34r.
3. Sen t .  St A . ,  fo .  49v. On a n o t h e r  o c c a s io n ,  however,  th e  v i c t i m
was expec ted  t o  b r i n g  a n o t h e r  a c t i o n  to  r e c o v e r  h i s  expenses f o r  
'medicos e t  c u r a t o r e s  vulnerura ejusdem' ( i b i d . , fo .  1 6 7 r ) .
4. I b i d . , fo .  182r. Cf. a l s o  S t  A. Form. , i ,  188, where temporary
a b s o l u t i o n  was g ra n te d  t o  enab le  a layman to  jo u rn e y  to  Rome and
seek a b s o l u t i o n  f o r  th e  k i l l i n g  of  a p r i e s t .
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church was rem arkab le ;  on 1 October  1546 George Hepburn and 
tw en ty -seven  companions launched  an a t t a c k  on the  convent  a t  
Haddington,  f u l l y  armed and w i th  ' n i n e  or  t e n  p i e c e s  o f  a r t i l l e r y ' ,  
and g r a v e ly  i n j u r e d  t h e  p r i o r e s s . ^
The r e c o r d s  make i t  c l e a r ,  however,  t h a t  th e  c l e r g y  were
n o t  always on t h e  r e c e i v i n g  end; indeed ,  c l e r i c s  were as  o f t e n
t h e  p e r p e t r a t o r s  o f  v i o l e n t  a s s a u l t s ,  and even murder,  as  th e y
were t h e  v i c t i m s .  The b u rg e s s  who wounded S i r  Will iam Davidson
by th e  market  c ro s s  in  P e r th  on 8 December 1546 had a c t e d  under
2g r e a t  p ro v o c a t io n :  l e s s  than  two months e a r l i e r  t h e  same Davidson
had a t t a c k e d  and wounded bo th  him and h i s  s e r v a n t s  ' t o  a copious
3 4e f f u s i o n  o f  b lo o d '  and t h i s  case  was n o t  un ique .  Such v i o l e n t
e ncoun te r s  could end i n  dea th  and t h e  c l e r g y  do n o t  appea r  t o  have 
had a much g r e a t e r  r e s p e c t  f o r  human l i f e  than  d id  t h e  l a i t y .  The 
customary p ro c e s s  when a p r i e s t  was su sp e c ted  o f  murder was f o r  the  
f a m i ly  or  f r i e n d s  o f  th e  v i c t i m  to  be summoned to  b r in g  t h e i r  a c c u s ­
a t i o n s  a g a i n s t  t h e  p r i e s t , ^  and i f  th e y  f a i l e d  t o  do so t h e  p r i e s t  
would have had to  purge  h i m s e l f  o f  the  a l l e g e d  c r im e .^  P u rg a t io n
1. Acta I ,  fo .  7v. To th e  p a r t i c i p a n t s  t h i s  was no doubt  an 
u n ex c e p t io n a l  ep i sode  in  a f a m i ly  feud .  The p r i o r e s s  was h e r ­
s e l f  a Hepburn and i t  appea rs  t h a t  th e  convent  was r e g a rd e d  as 
something o f  a f a m i ly  p o s s e s s i o n  [ c f .  G. Donaldson,  The S c o t t i s h  
Reformation [Cambridge,  1960],  p . 40; St  A. Form. , i ,  p p . 334-6.
2. Sen t .  S t  A.,  fo .  49v). '
3. I b i d . , f 0. 5 0 r .
4. Cf. i b i d . , f o s .  182r ,  182v.
5. E.g.  S t  A. Form. , i ,  p . 176. The i n i t i a t i v e  migh t  a l s o  be t aken
by t h e  p r o c u r a t o r  f i s c a l  ( e . g .  St  A. Form. , i i ,  p p . 151-3,  4 -9 ;
Sen t .  Laud . ,  fo .  1 96v ) .
6. E.g .  S t  Form,. . i ,  p . 176, 324-7.
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r e q u i r e d  t h e  p r i e s t ' s  oa th  t h a t  he had had no p a r t  i n  t h e  crime,  
t o g e t h e r  w i th  t h e  s u p p o r t in g  o a th s  o f  a s p e c i f i e d  number o f  o t h e r  
p r i e s t s ^  t h a t  th e y  b e l i e v e d  him to  be t e l l i n g  t h e  t r u t h .  The t h r e e
s e n te n c e s  in  th e  p r i n c i p a l ' s  Sen tence  Book which r e l a t e  to  ' c a n o n i c a l  
p u r g a t i o n '  a l l  found t h e  accused  p r i e s t  inn o c en t  on t h e  grounds o f  
s e l f - d e f e n c e  (ex sua extrema d e fe n s io n e )  and i t  i s  r e c o rd e d  ^ha t
3l e t t e r s  t e s t i m o n i a l  or  d e c l a r a t o r y  were i s s u e d  in  c o n f i rm a t io n .
S u c c e s s fu l  p u r g a t i o n  meant t h a t  t h e  accused  p r i e s t  would 
n o t  be dep r iv e d  o f  h i s  l i v i n g , ^  b u t  t h e r e  were grounds f o r  suspens ion  
or  d e p r i v a t i o n  where t h e  i n i t i a t i v e  in  p r o s e c u t i o n  could  be ta ken  
e i t h e r  by the  church  or  by laymen.  While th e  a rch b i sh o p  might  g ive  
h i s  deans o f  C h r i s t i a n i t y  g e n e ra l  a u t h o r i t y  to  t a k e  a c t i o n  a g a i n s t  
n o n - r e s i d e n t  c l e r g y , ^  i t  was open t o  t h e  lay  p a t ro n s  o f  i n d i v i d u a l  
fo u n d a t io n s  t o  i n s i s t  upon r e s i d e n c e  by th e  p r i e s t  as  p a r t  o f  th e  
te rms o f  h i s  t e n u r e .  Thus t h e  b a i l i e s  o f  K i rkca ldy ,  as  p a t ro n s  o f  
th e  chape l  o f  th e  B le ssed  V i r g i n  Mary in  t h a t  town, were ab le  t o  have 
t h e  c h a p l a in  d e p r iv e d  on t h e  ground o f  h i s  absence abroad  c o n t r a r y  
to  th e  terras o f  th e  e r e c t i o n  o f  t h e  c h a p e l . ^  Another  c h a p l a in  was 
suspended a t  th e  i n s t a n c e  o f  t h e  p r o c u r a t o r  f i s c a l  f o r  c e l e b r a t i n g
7mass w h i le  under  t h e  s en te n c e  o f  excommunication.  These p ro c e e d in g s
1. The number could  v a ry  b u t  two examples a r e  f o u r t e e n  and seven teen
(St  A. F o rm . , i i ,  7; i ,  326) .
2.  Sen t .  St  A. ,  f o s .  lOSv, 109v, 142v. These cases  a r e  not  common 
and t h e r e  a r e  none in  t h e  L o th ian  Sen tence  Book between 1539 
and 1551,
3. ' L i t t e r a s  n o s t r a s  t e s t i m o n i a l e s  e t  d e c l a r a t o r i s  j u r i  consonas 
desu p e r  d e c e rn im u s ’ ( i b i d . , fo .  142v) .
4. E.g.  i b i d . , fo .  109v.
5. E.g. St  A. Form. , i ,  15-17.
6.  Sent .  St  A. ,  fo .  98v.
7. I b i d . , fo .  156r.
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appea r  to  dem ons t ra te  a d i s c i p l i n a r y  j u r i s d i c t i o n  on th e  p a r t  
o f  th e  o f f i c i a l s  b u t  t h e  d i s t i n c t i o n  n o te d  e a r l i e r ^  between the  
h e a r i n g  o f  d i s c i p l i n a r y  cases  and t h e  ex o f f i c i o  promot ion  o f  
such a c t i o n s  i s  m a in ta in e d ;  in  each case th e  a c t i o n  was b rought 
e i t h e r  by an ag g r ie v e d  p a r t y  or  by t h e  p r o c u r a t o r  f i s c a l .
3. CONTRACTUAL BUSINESS
( i )  C on te s ted  Cases
Most o f  t h e  b u s i n e s s  so f a r  c o n s id e re d  r e l a t e d  f a i r l y  
c l e a r l y  e i t h e r  to  t h e  church o r  t o  th o s e  a r e a s  o f  human a f f a i r s  in  
which th e  church had a p a r t i c u l a r  i n t e r e s t .  So f a r  as  th e  church 
i t s e l f  was conce rned  i t  would seem t h a t  i t s  p r e o c c u p a t io n s  were 
l a r g e l y  m a t e r i a l  and t h a t  t h e  o f f i c i a l s '  c o u r t s  were w i l l i n g  t o o l s  
in t h e  o r d e r in g  o f  i t s  a f f a i r s .  I t  comes as  something o f  a s u r p r i s e ,  
t h e r e f o r e ,  to  f i n d  t h a t  a g r e a t  p a r t  o f  th e  c o u r t s '  l a b o u rs  had v e ry  
l i t t l e  t o  do with  the  d i r e c t  i n t e r e s t s  o f  t h e  church .  We have 
a l r e a d y  seen how th e  moral im por tance  a t t a c h e d  to  o a th s  gave t h e  |
church a p o t e n t i a l  i n t e r e s t  in  a lmos t  every  agreement o r  c o n t r a c t  '
2 Iunder ta ken  with  a sworn p l e d g e ,  and i t  was t h i s  i n t e r e s t  which lay  
beh ind  a g r e a t  p a r t  o f  th e  c o u r t s '  d a i l y  b u s in e s s .
S t r a i g h t f o r w a r d  a c t i o n s  f o r  debt  o r  f o r  th e  r eco v e ry  o f  
goods account  f o r  s i x t y - o n e  o f  t h e  f i r s t  i n s t a n c e  s e n te n c e s  in  th e
1. See above,  72.
2. See above,  132-3.
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p r i n c i p a l ' s  Book (o r  s l i g h t l y  under  s i x t e e n  p e r  cen t )  and f o r  
105 sen tenc es  in  t h e  Loth ian  Sen tence  Book (about  tw e n ty -n in e  p e r  
c e n t ) . In a d d i t i o n  t o  t h e s e  a number o f  s e n te n c e s  r e l a t e  to  the  
t r a n s f e r  o f  c o n t r a c t s  o r  o f  o t h e r  w r i t t e n  agreements ,  u s u a l l y  made 
in  favour  o f  an e x e c u to r ,  and t o  a c t i o n s  to  e n fo rc e  f u l f i l m e n t  o f  
t h e  te rms o f  a c o n t r a c t .  Such s e n te n c e s  amounted to  a t o t a l  of  
t h i r t y - s i x  i n  t h e  p r i n c i p a l ' s  c o u r t  (or  n in e  p e r  cen t )  and to  
f o r t y  ( t e n  and a h a l f  p e r  cen t )  i n  t h e  Loth ian  c o u r t .  When th e  
two s e t s  o f  f i g u r e s  a re  taken  t o g e t h e r ,  and when i t  i s  remembered 
t h a t  a l a r g e  p r o p o r t i o n  o f  ' e x e c u t r y '  cases  were l i t t l e  more than  
a c t i o n s  f o r  t h e  r e c o v e ry  o f  goods or  d e b t s  where dea th  had o v e r ­
taken  a p a r t y  under  some o b l i g a t i o n ,  i t  w i l l  be a p p r e c i a t e d  how 
im p o r tan t  a r o l e  t h e s e  c o u r t s  p la y e d  in  t h e  r e g u l a t i o n  o f  t h e  
commercial  a f f a i r s  o f  t h e  community.^
The m a j o r i t y  o f  a c t i o n s  which f a l l  i n t o  t h i s  c a t e g o ry  have
l e f t  on ly  t h e  b r i e f e s t  r e c o r d  and show l i t t l e  v a r i a t i o n ;  th e  e n t r y
seldom goes beyond th e  names o f  t h e  p a r t i e s  invo lved  and th e  sum or  
2goods a t  s t a k e .  In the  case  o f  goods a monetary  e q u i v a l e n t  i s
1. Woodcock found a s i m i l a r  p reponderance  o f  small  d eb t  cases  
in  t h e  Can te rbury  c o u r t s :  'w i th o u t  i n v e s t i g a t i o n  o f  contem­
p o r a r y  e c c l e s i a s t i c a l  c o u r t  r e c o r d s  from o t h e r  d io c e s e s  i t  i s  
im p o ss ib le  t o  d e c id e  w hether  th e  Can te rbury  ev idence  o f  t h e  
amount o f  p e r j u r y  b u s i n e s s  in  m a t t e r s  of  deb t  i s  o f  more than  
l o c a l  s i g n i f i c a n c e ,  bu t  i t  w i l l  p ro b ab ly  be found t h a t  e c c l e ­
s i a s t i c a l  c o u r t s  th ro u g h o u t  t h e  kingdom were s i m i l a r l y  employed'  
(C a n t e r b u r y , p . 9 0 ) .  I t  may be no te d  t h a t  s t u d i e s  of  th e  church 
c o u r t  r e c o r d s  o f  f i f t e e n t h - c e n t u r y  Linco ln  p roduced  a f i g u r e  o f  
tw e n t y - e i g h t  p e r  c en t  f o r  cases  o f  b reach  o f  f a i t h  (M orr is ,  
'C o n s i s t o r y  C o u r t ' ,  157, n.  4 ) .
2. E.g .  Sen t .  S t  A . ,  fo .  13v; S en t .  Laud. ,  fo .  315r.
175
o f t e n  g iv e n ,  such as ' t h e  p r i c e  o f  s i x t e e n  b o l l s  o f  b a r l e y  a t  
t h e  r a t e  o f  e i g h te e n  s h i l l i n g s  a b o l l ' . ^  The v a r i e t y  o f  goods 
under  d i s p u t e  was c o n s i d e r a b l e  and w hile  t h e  a l l e g e d  s a l e  o f  a 
g rey  h o r s e  f o r  f i v e  merks might  seem a l e g i t i m a t e  s u b j e c t  f o r  a 
l e g a l  a c t i o n , ^  th e  s u i t  which r an  to  some twenty  d i e t s  f o r  th e  
r e c o v e ry  o f  ' a  g reen  k i r t l e ,  a p a i r  o f  f r e n c h - g r e y  hose and a 
p a i r  o f  s h o r t ,  w h i te  hose '  seems s t r a n g e  f a r e  f o r  an e c c l e s i a s t i c a l
3c o u r t .
The p r a c t i c e  o f  r e g i s t e r i n g  c o n t r a c t s  and agreements in  
t h e  books o f  th e  o f f i c i a l s '  c o u r t s  le d  to  f r e q u e n t  a c t i o n s  w i th  
r e g a r d  to  t h e i r  f u l f i l m e n t .  The o f f i c i a l s  were c a l l e d  upon to  
s e n te n c e  c o n t r a c t i n g  p a r t i e s  t o  complete t h e i r  s i d e s  o f  the  o b l i g a t i o n  
o r  agreement^ and t o  impose excommunication where n e c e s s a r y . ^  They 
might  a l s o  be c a l l e d  upon to  conf i rm  t h a t  one o r  o t h e r  o f  the  p a r t i e s  
had indeed  f u l f i l l e d  h i s  s i d e  o f  t h e  c o n t r a c t  - a c o n f i rm a t io n  
which could  open t h e  way to  a subsequen t  a c t i o n  f o r  n o n - f u l f i l m e n t  
a g a i n s t  t h e  o t h e r  p a r t y . ^  I t  was a l s o  w i th i n  th e  power o f  t h e  %
o f f i c i a l  t o  t e r m i n a t e  a c o n t r a c t .  An agreement cou ld  be d e l e t e d  
from th e  r e g i s t e r s  e i t h e r  in  whole or  in  p a r t  fo l l o w in g  p r o o f  t h a t
7i t s  terms had been s a t i s f i e d ,  or  i t  could be d e c l a r e d  n u l l  on t h e
1. Sen t .  St  A. ,  fo .  78r.
2. Acta I ,  fo .  16v, Blackadder  v S i n c l a i r .
3. I b i d . , fo .  32r ,  Cov/per v T r a i l l .
4. E.g.  Sen t .  S t  A. ,  f o s .  174r ,  248v; Sen t .  Laud. ,  fo .  320v.
5. E.g .  Sen t .  Laud , ,  fo .  316r.
6. E.g .  Sen t .  St  A. ,  fo .  266v.
7. E.g.  i b i d . ,  fo .  71r .
176
grounds t h a t  one of  t h e  p a r t i e s  had been induced  to  g ive  h i s  
consen t  th rough  f e a r . ^  Most f r e q u e n t  o f  a l l  were a c t i o n s  b rough t  
i n  o r d e r  t o  have a c o n t r a c t  t r a n s f e r r e d  from a deceased  p a r t y  to  
h i s  h e i r ,  e x e c u to r s  or  k in .  The p rocedu re  was e s s e n t i a l l y  s t r a i g h t ­
fo rw ard;  t h e  s u r v i v i n g  p a r t y  appea red  b e fo re  t h e  judge ,  p roduced  a 
copy o f  t h e  o r i g i n a l  c o n t r a c t  and asked  t h a t  i t s  terras should  be 
t r a n s f e r r e d  to  a s p e c i f i e d  t h i r d  p a r t y .  In th e  absence  o f  any 
c o n t r a r y  p l e a  by t h a t  t h i r d  p a r t y  t h e  terms o f  t h e  c o n t r a c t  would
be d e c l a r e d  t r a n s f e r r e d  and l e t t e r s  m o n i t o r i a l  would be i s s u e d  to
2e n fo rc e  compliance w i th  t h e  d e c re e .  O c c a s io n a l ly ,  however,  th e  
p e t i t i o n  f o r  t r a n s f e r r e n c e  was opposed,  and formal l i t i g a t i o n
3fo l low ed ;  such ca s e s  seem r a r e l y  to  have come to  s e n te n c e .
( i i )  Uncontes te d  Business
In t h e  m a j o r i t y  o f  a c t i o n s  f o r  t r a n s f e r  o f  a c o n t r a c t  t h e  
p ro c e e d in g s  seem to  have been l i t t l e  more th a n  a f o r m a l i t y ,  w i th  no 
o b j e c t i o n s  lodged and a l l  t h e  n e c e s s a r y  b u s in e s s  concluded  a t  a 
s i n g l e  h e a r i n g . ^  This  was th e  p a t t e r n  f o r  much o f  t h e  o f f i c i a l s '  
work. His c o u r t  was a co n v en ien t  p l a c e  f o r  t h e  t r a n s a c t i o n  o f  a l l  
k inds  o f  b u s in e s s  t h a t  r e q u i r e d  a p r o p e r  l e g a l  venue or s a n c t i o n ;
1. E.g.  i b i d . , f o .  254v. I t  shou ld  be added,  however,  t h a t  in  
Hay' s  o p in io n  f e a r  d id  n o t  excuse p e r j u r y  no r  compulsion 
i n v a l i d a t e  an oa th  (Hay 's  L e c t u r e s , p . 351).
2. E.g.  Acta I ,  f o s ,  15r,  19v, K a d i s l i e  v Cuke.
3. Acta I ,  f o s .  13v, Ker v H enr ison ;  15r,  B i s s a r t  v L i s to n .
4. I b i d . , fo .  2 9 r ,  Spens v D isch ing ton .
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o a th s  were ta ken  to  observe  t h e  terms o f  c o n t r a c t s  and o b l i g a t i o n s , ^
2new c h a r t e r s  cou ld  be r a t i f i e d  and o ld  ones produced  f o r  a formal
3acknowledgement by one of  t h e  p a r t i e s .  The r e v o c a t i o n  o f  land 
c la ims  could  a l s o  be made b e f o r e  t h e  o f f i c i a l  or  h i s  commissary.^ 
This  a d m i n i s t r a t i v e  f u n c t i o n  o f  t h e  o f f i c i a l s '  c o u r t s  i s  found a l l  
over  S c o t l a n d  (a l though  Edinburgh and Glasgow were p ro b a b ly  t h e  
b u s i e s t  i n  t h e  f i e l d ) , ^  and i t  was p a r t i c u l a r l y  a c t i v e  in  t h e  p ro v ­
i s i o n  o f  j u d i c i a l  t r an sum pts  o r  cop ies  o f  a c t s ,  s e n te n c e s  or  
c o n t r a c t s  which had been e n t e r e d  i n  th e  c o u r t  r e c o r d s .  These 
t ransum pts  were o b t a in e d  by p r e s e n t i n g  a p e t i t i o n ,  sometimes by 
th e  d i r e c t i o n  o f  a n o t h e r  c o u r t , ^  t o  th e  o f f i c i a l  o r  commissary
7r e q u e s t i n g  th e  a p p r o p r i a t e  e x t r a c t  from th e  r e c o r d s ,  and a dec ree  
o f  t r ansum pt  would be g iven  a c c o r d i n g l y . ^  The number o f  h i s t o r i c a l  
documents t h a t  have s u r v iv e d  in  t ransum pt  form i s  a t e s t im o n y  to
9t h i s  s e r v i c e  p ro v id ed  by t h e  c o u r t s .  I t  must a l s o  have been an
1. E.g.  SRO, G ra i l  Burgh Records ,  BlO/50; Morton P apers ,  GD150/702
2. E .g .  SRO, RH6/16S8A.
3. Acta I ,  fo .  37v.
4. E.g .  SRO, T e s t e r  House W r i t s ,  GD28/354.
5. Houlbrooke n o t e s  t h a t  ' t h e  s c r i b e s  p robab ly  spen t  as much o f  
t h e i r  t ime on such n o n - c o n t e n t i o u s  a c t s  as t h e y  d id  upon work 
connected w i th  l i t i g a t i o n  and c o r r e c t i o n ,  and earned  much more 
from them* (Houlbrooke,  Church Cour ts  and P e o p l e , p . 8) .
6. ADC, p . 230.
,7. E.g .  i n  t h e  c o u r t  o f  t h e  o f f i c i a l  o f  Aberdeen (SRO, Haddo House 
C h a r t e r s ,  GD33/65/1).
8. Transumpts were n o t  co n f in e d  to  t h e  o r i g i n a l  documents o f  one 
p a r t i c u l a r  c o u r t :  on 3 December 1547 t h e  o f f i c i a l  o f  Loth ian  
dec reed  a t ransum pt  o f  a p r o t o c o l  i n  t h e  book o f  Maste r  Andrew 
Brownhil l ,  n o t a r y  p u b l i c  and s c r i b e  o f  t h e  burgh c o u r t  of  
Edinburgh (Acta I ,  f o . 2 4 5 r ) .
9. Examples o f  o b t a i n i n g  t r an s u m p ts  s u rv iv e  from most d i o c e s e s ,  
e . g .  Glasgow (SRO, RH6/1551),  Brechin  (SRO, Mar and K e l l i e  MSS, 
GD124/1/206), Moray (SRO, Mackintosh Muniments, GD176/21) and 
Aberdeen (P ro to c o l  Book o f  S i r  John C r i s t i s o n ,  1518-1551, ed. 
R.H. Lindsay [SRS, 1930],  p . 122).
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im p o r ta n t  source  o f  revenue f o r  t h e  c o u r t s ,  o r  a t  l e a s t  f o r  th e  
c l e r k ;  t h e r e  i s  no r e c o r d  o f  t h e  c o s t  o f  o b t a i n i n g  transum pts  
in  th e  church  c o u r t s  but  t h e  i n s t r u c t i o n s  f o r  t h e  new commissary 
c o u r t s  drawn up in  1563 s p e c i f i e d  a charge o f  t h i r t e e n  s h i l l i n g s  
and fourpence  f o r  t h e  ' t r a n s u m p t  o f  e v i d e n t i s ,  o r  u t h e r  w r i t i n g s ' . ^
Another im p o r ta n t  f u n c t i o n  o f  th e  o f f i c i a l s ’ c o u r t s  was
t h e  r e g i s t r a t i o n  of  c o n t r a c t s .  A l l  major c o u r t s  i n c l u d in g  th e
c o u r t  o f  s e s s i o n ,  t h e  a d m i r a l t y  cou r t  and t h e  s h e r i f f  c o u r t s  as
wel l  as th e  e c c l e s i a s t i c a l  c o u r t  had f a c i l i t i e s  f o r  t h e  r e g i s t e r i n g
o f  c o n t r a c t s  and agreements  in  t h e i r  books whereby th e  agreement
2a c q u i r e d  t h e  fo r c e  o f  a dec ree  o f  t h a t  c o u r t .  The p r a c t i c e  o f  
r e g i s t e r i n g  o b l i g a t i o n s  seems t o  have been an e a r l y  development i n  
th e  church  c o u r t s  and by th e  s i x t e e n t h  c e n tu ry  accounted  f o r  a 
l a rg e  p a r t  o f  i t s  a d m i n i s t r a t i v e  b u s i n e s s  - bo th  in  t h e  r e c o r d i n g  
o f  d e t a i l e d  c o n t r a c t s  and i n  t h e  e n t r y  o f  minor o b l i g a t i o n s  in t h e  
Act Book. C o n t r a c t s  r e g i s t e r e d  in  t h i s  way g e n e r a l l y  co n ta in e d  a 
c l a u s e  s u b m i t t in g  t h e  p a r t i e s  conce rned  t o  th e  j u r i s d i c t i o n  o f  t h a t
1. BP, i i ,  p . 662,
2. Cf. below, 186; a l s o  F i f e  Court  Book, p . 332; Thomson, 
P u b l i c  R eco rds , p p . 43-44,
3. 'The h i s t o r y  o f  l e g a l  d i l i g e n c e  begins  w i th  th e  bond c o n t a i n i n g  
a c l a u s e  whereby a d e b t o r  subm i t ted  h im s e l f  t o  t h e  j u r i s d i c t i o n  
o f  a church c o u r t  . . .  Of t h e  a n t i q u i t y  o f  t h i s  p r a c t i c e  t h e r e  
i s  no doubt .  How f a r  back i t  goes in  S co t l an d  i t  i s  im poss ib le  
to  say ,  as th e  r e c o r d s  o f  our  e c c l e s i a s t i c a l  t r i b u n a l s  have 
d i s a p p e a r e d '  (Thomson, P u b l i c  Records , p . 44) .  Cf. a l s o ,  A.J.M. 
S t u a r t ,  'Moveable R i g h t s ' ,  S c o t t i s h  Legal H i s t o r y ,  p p . 206-7.
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p a r t i c u l a r  c o u r t  and would u s u a l l y  be s u b j e c t  t o  th e  p e n a l t y  o f
excommunication in  t h e  even t  o f  n o n - f u l f i l m e n t . ^  A s e p a r a t e
r e g i s t e r  o r  c o n t r a c t  book would p ro b ab ly  have been kep t  f o r  t h e s e
2more im p o r tan t  ag reements .
Few d a y - to -d a y  o b l i g a t i o n s ,  however,  would have r e q u i r e d
3th e  d e t a i l  and expense of  a fo rmal c o n t r a c t ,  and i n s t e a d  t h e r e  had 
evolved  a s imple p ro c e s s  which cou ld  be conducted  wi th  t h e  minimum 
o f  fu s s  apud a c t a  ( t h a t  i s ,  in  t h e  course  of  o r d i n a r y  c o u r t  p r o ­
ceed ings)  . Of the  1099 e n t r i e s  i n  Acta I between October  and 
December 1546, 213^ r e c o r d  l i t t l e  more than t h a t  t h e  judge  had 
warned p a r t y  A to  pay a c e r t a i n  sum, o r  f u l f i l  a c e r t a i n  o b l i g a t i o n ,
5to  p a r t y  B w i th i n  a s p e c i f i e d  t im e .  A smal l  sum o f  money was t h e  
most f r e q u e n t  o b j e c t  o f  t h e s e  a c t s  of  m oni t ion  bu t  goods were a l s o  
common; the y  were g e n e r a l l y  f a i r l y  t r i v i a l  o b j e c t s  l i k e  a p a i r  o f
1. E.g .  t h e  c o n t r a c t  t h a t  was to  be r e g i s t e r e d  in  th e  book o f  th e  
o f f i c i a l  o f  Moray under  p a i n  o f  c u r s in g  (SRO, Mackintosh Muni­
ments , GD176/56).
2. Thus a c o n t r a c t  was e x t r a c t e d  from th e  ' c o n t r a c t  book'  o f  the  
o f f i c i a l  o f  Lo th ian  (SRO, RH6/1085B).
3. Again,  t h e r e  i s  no r e l i a b l e  ev idence  f o r  t h e  c o s t  o f  t h e s e  p r o ­
cedures  b e f o r e  t h e  Reformation .  The com m issar ia t  i n s t r u c t i o n s ,  
however, s p e c i f y  a charge o f  3/3d f o r  th e  r e g i s t r a t i o n  o f  c o n t r a c t s  
w i th i n  a s p e c i f i e d  s i z e ,  and 6 /8d  f o r  l a r g e r  e n t r i e s .  The c o s t
o f  ' p u t t i n g  o f  ane a c t  in  t h e  buke'  was on ly  4d and t h i s  may wel l  
have r e p r e s e n t e d  t h e  s o r t  o f  d i f f e r e n c e  between r e g i s t e r i n g  a 
c o n t r a c t  and ' a c t i n g '  an o b l i g a t i o n  i n  th e  o f f i c i a l s '  c o u r t s .
4. I . e .  about  19%. This  seems t o  have been a f a i r l y  average  p r o ­
p o r t i o n :  in  t h e  e q u i v a l e n t  p e r i o d s  o f  1547 and 1548 t h e  number 
o f  m on i t ions  were 95 out  o f  467 e n t r i e s  (c.  20%) and 94 ou t  o f  
703 e n t r i e s  (c .  13%) r e s p e c t i v e l y .
5. The t ime a l lowed  f o r  payment in  Acta I m on i t ions  v a r i e d  c o n s i d e r ­
ab ly .  Often t h e  d a t e  was a s s ig n e d  t o  a s p e c i f i c  f e a s t  day, and 
thus  in  th e  f i r s t  h a l f  o f  November t h e  f e a s t s  of  St Andrew, S t  
Thomas and Chr is tm as  were f r e q u e n t l y  used (Acta I ,  f o s .  9 v , 12v, 
1 4 r ) . P e r iods  o f  15 and 20 days were a l s o  s p e c i f i e d  ( i b i d . , 
f o s ,  35v, 2 1 v ) , bu t  i t  could be as s h o r t  as t h r e e  days ( i b i d . ,
fo .  Iv) or  as  long as a y e a r  and a day (i b i d . , fo .  3 2 r ) . O ccas io ­
n a l l y  no d e a d - l i n e  was s p e c i f i e d  a t  a l l  ( i b i d . , fo .  2 6 v ) .
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1 2 shoes or  a t a b l e - c l o t h .  O c c a s io n a l ly  in  Acta I i t  i s  r eco rd ed
t h a t  someone has  r e c e i v e d  such a warning 'on  h i s  own c o n f e s s i o n '
3(ex sua p r o p r i a  co n fe s s io n e )  and under p a in  o f  excommunication,  
a s a n c t i o n  t h a t  was n o t  no rm al ly  in c lu d e d .  By c o n t r a s t  t o  Acta I ,
Acta I I  i s  e n t i r e l y  devo ted  t o  t h e  r e c o r d  o f  t h e s e  a c t s  o f  m on i t ion ,  
some a t  c o n s i d e r a b l e  l e n g th  and a l l  made ' ex sua p r o p r i a  c o n f e s s i o n e ' 
and under  p a i n  o f  excommunication.  At Dunblane t h e  r e c o r d  i s  s l i g h t l y  
d i f f e r e n t  aga in ;  t h e  a c t s  o f  m o n i t io n ,  which account  f o r  th e  m a j o r i t y  
o f  a l l  e n t r i e s , ^  a re  i n t e r s p e r s e d  among t h e  r e c o rd s  o f  r e g u l a r  c o u r t  
p ro ced u re  i n  th e  manner o f  Acta I ,  b u t  a r e  a l l  ex sua p r o p r i a  con­
f e s s i o n e  and under  p a i n  o f  excommunication.  F i n a l l y ,  t h e r e  i s  one 
f u r t h e r  f a c t o r  t o  be c o n s id e r e d :  th e  m a j o r i t y  o f  th e  e n t r i e s  in
Acta I I  have been sco red  o u t ,  bu t  in  Acta I and the  Dunblane Acta 
only  a few have been so d e l e t e d . ^
What s o r t  o f  p ro ced u re  do t h e s e  a c t s  o f  m oni t ion  reco rd ?
The f i r s t  t h i n g  t o  n o t e  i s  t h e  d i s t i n c t i o n  in  usage between the 
warning c o n ta in e d  in  an a c t  o f  moni t ion  and the  warning co n ta in e d  in  
l e t t e r s  m o n i t o r i a l ,  such as  were dec reed  a g a i n s t  t h e  i n t r o m i t t o r s  o f  
t e i n d s , ^  because  bo th  could  be termed ' m o n i t i o n ' . ^  L e t t e r s  m o n i t o r i a l  
could  be i s s u e d  under  a wide v a r i e t y  o f  c i rc um s tanc es  b e f o r e ,  du r ing  
o r  a f t e r  a s u i t  and t h r e a t e n e d  excommunication i n  th e  case  of  d i s ­
obed ience ;  t h i s  was c l e a r l y  a somewhat d i f f e r e n t  p ro c e s s  from the
1. I b i d . , fo .  21r .
2. I b i d . , fo .  14r.  O c c a s io n a l ly  more s u b s t a n t i a l  i t ems  appea r ,
such as ' s i x t e e n  loads  o f  c o a l s '  o r  a cow (i b i d . , f o s .  25 r ,  2 6 r ) .
3. E.g .  i b i d . , fo .  36r.
4. E.g .  334 ou t  o f  a t o t a l  o f  529 e n t r i e s  between October and
December 1551.
5. Between t e n  and f i f t e e n  p e r  c e n t  o f  Acta I m on i t ions  have been 
d e l e t e d .
6. See above,  161.
7. E .g .  SES, c c l x x x v i i i - c c l x x x i x .
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a c t s  o f  m on i t ion  r e c o rd e d  in  t h e  Act Books. The D i c t i o n n a i r e  de 
D ro i t  Canonique i s  a b l e  t o  make t h e  d i s t i n c t i o n  in  French between 
'monit ion* and ' m o n i t o i r e '  ( to  which l i t t e r e  m o n i to r i e  i s  given as 
an a l t e r n a t i v e ) . ^  The p r i n c i p a l  d i s t i n c t i o n  i s  t h a t  t h e  former  i s  
e s s e n t i a l l y  a p r e v e n t a t i v e  measure des igned  to  a v e r t  th e  committal
2o f  an o f f e n c e ,  and which may be made e i t h e r  p r i v a t e l y  o r  p u b l i c l y ,  
wh i le  t h e  m o n i to r i e  i s  a p u b l i c  p r o c e s s  which t h r e a t e n s  th e  p e n a l t y  
o f  c u r s in g  in  t h e  case  o f  d i s o b e d ie n c e .  Such l e t t e r s  m o n i t o r i a l  
a r e  s a i d  t o  have t h e i r  o r i g i n s  in th e  d e c r e t a l s  o f  Alexander  I I I  to
3en fo rce  the  appearance  o f  r e l u c t a n t  w i t n e s s e s ,  and the y  were
4c e r t a i n l y  r e g u l a r l y  used  i n  t h i s  way in  t h e  Lo th ian  c o u r t .  Acts
o f  m o n i t io n ,  on t h e  o t h e r  hand,  undoub ted ly  have th e  appearance
o f  p r e v e n t a t i v e  measures ;  the y  do on occas ion  fo l low  some form o f
c o n t e s t e d  p ro c e d u re ,  b u t  i t  i s  c l e a r  t h a t  in  th e s e  cases  one or
o t h e r  o f  th e  p a r t i e s  had dec ided  n o t ,  a f t e r  a l l ,  to  c o n t e s t  the
Scla im b u t  to  admit  h i s  o b l i g a t i o n  i n s t e a d .  Monit ions  were no t  t h e
1. DDC, v i ,  c o l s .  938-941.
2. I b i d . , v i ,  co l .  938.
3. I b i d . ,  v i ,  c o l .  940.
4. See below, 308.
5. E .g .  S c o t t  V Ahanney (Acta I ,  f o s .  H r ,  21r ,  25r)  and Anderson
V Douglas ( i b i d . , f o s .  4 r , 6 r ) . In each case  t h e  p ro p o s a l  o f
a ce d u la  ( c f .  below, 254-6) was fo l lowed  s h o r t l y  a f t e r w a r d s  by
th e  de fende r  a d m i t t i n g  h i s  o b l i g a t i o n .
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r e s u l t  o f  t h e  p r o o f  o r  d i s p r o o f  o f  a  c o n t e s t e d  a c t i o n  and t h e r e  was |
p ro b ab ly  seldom any d i s p u t e  about  t h e  p r o c e s s ;  i t  was c l e a r l y  a 
v o l u n t a r y  p rocedu re .  This  i s  t h e  s i g n i f i c a n c e  of  t h e  p h ra s e  ' ex  
sua p r o p r i a  c o n f e s s i o n e ’ which was inc lu d ed  in  a l l  b u t  the  minor 
a c t s  o f  m on i t ion .  We may n o t e  a l s o  t h a t  t h e  d e c l a r a t i o n  o f  th e  
c o u r t  v a c a t io n  i n  Dunblane exc luded  from t h e  g e n e ra l  su sp e n s io n  o f
b u s in e s s  th o s e  cases  in  which t h e  p a r t i e s  had a r r i v e d  a t  an
agreement (c aus ibus  quibus concessus  pa r t ium  i n t e r v e n e r i t )  ^ a n d ,
2as  we have seen ,  a c t s  o f  m on i t ion  were f r e q u e n t  d u r in g  th e  
v a c a t i o n  p e r io d s  b o th  in  Dunblane and Edinburgh.  In a n o t h e r  
example a sen tence  which had been  e n t e r e d  in th e  Lo th ian  Sentence  
Book was s u b s c r ib e d  w i th  a n o t e  to  t h e  e f f e c t  t h a t  th e  sen tence  
had n o t  been promulga ted  because  o f  th e  agreement r eached  between
3th e  p a r t i e s ;  s h o r t l y  a f t e r w a r d s  t h e r e  was r e c o rd e d  an a c t  o f  
m oni t ion  between th e  same p a r t i e s  which presumably  embodied t h e  
terras o f  t h a t  agreement .^
N e v e r t h e l e s s ,  i f  we a r e  t o  d i s t i n g u i s h  a m on i t ion  from 
l e t t e r s  m o n i t o r i a l  as  b e in g  a s imple  warning v o l u n t a r i l y  i n c u r r e d  
as opposed to  a p u b l i c  o r d e r  to  do,  o r  t o  r e f r a i n  from do ing ,  some­
t h i n g  under  t h e  p a in  o f  excommunication,  then  t h e r e  a r e  f i r s t  a 
number o f  anomalies  which must be r e s o lv e d .  We a re  c o n f ro n te d  w i th  
t h e  d i s c o r d a n t  ev idence  o f  Acta I I  and th e  Dunblane Acta where 
m on i t ions  were i n v a r i a b l y  r e i n f o r c e d  with  th e  t h r e a t  o f  c u r s i n g ,  and 
we must c o n s id e r  a l s o  t h e  p r e c i s e  purpose  among t h e  r e c o r d s  o f  th e  
Loth ian  c o u r t s  o f  Acta I I ,  a volume which has  r e c e iv e d  o n ly  sc a n t  
a t t e n t i o n  in  th e  p a s t .  The r e s o l u t i o n  o f  bo th  t h e s e  problems can
1. Dunblane A cta ,  fo .  401v.
2. See above,  93-94.
3. Sen t .  Laud. ,  fo .  337r., Newton v S c o t t .
4. Acta I ,  fo .  174v. L i t i g a t i o n  could fo l low  a m on i t ion  i f ,  l i k e  
any o t h e r  agreement,  i t  was no t  observed  - e . g .  Guld v Thayne,  
where th e  de fende r  had p r e v i o u s l y  been ' a c t e d '  f o r  h i s  o b l i g a t i o n  
i n  th e  book o f  th e  o f f i c i a l  p r i n c i p a l  (Acta I ,  fo .  7 r ) .
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b e s t  be approached  th rough  an exam ina t ion  o f  the  c o n t e n t s  o f  th e
a c t s  o f  m oni t ion  them se lves .  The 213 moni t ions  t h a t  were
reco rded  i n  Acta I between October  and December 1546 d e a l  in  g e n e ra l
w i th  only  minor sums and a r t i c l e s ;  168 of  them a r e  concerned wi th
sums o f  money o r  goods whose mone tary  e q u i v a l e n t  i s  s t a t e d ,  and
1a l th o u g h  sums as l a r g e  as tw elve  pounds occur th e  average  sum i s
about  t h i r t y - t w o  s h i l l i n g s ,  and co u ld  be as low as tw e n t y - t h r e e  
2pence .  This  p r e s e n t s  a s t r i k i n g  c o n t r a s t  to  Acta I I  where the  
a c t s  o f  m on i t ion  concern  much g r e a t e r  sums. A s i m i l a r  a n a l y s i s  
o f  n in e t y - o n e  'm one ta ry '  m o n i t io n s  r e c o rd e d  between October  and 
December 1551 i n  Acta I I  shows an average  v a lu e  o f  t h i r t y - t w o  pounds 
twenty  t im es  th e  ave rage  v a l u e  in  Acta I .  C l e a r l y  Acta I I  i s  no t  
an a c t  book in  th e  same se n s e  as Acta I ;  i t  would seem t h a t  i t  was 
in  f a c t  a r e g i s t e r  f o r  m on i t ions  o f  g r e a t e r  im por tance ,  where i t  was 
n e c e s s a r y  to  r e c o r d  i n  w r i t i n g  th e  f a c t  t h a t  t h e  p a r t y  ad m i t t e d  the  
o b l i g a t i o n  by h i s  own c o n f e s s io n  and where t h e  s a n c t i o n  of  excom-
3m un ica t ion  was added as  a f u r t h e r  s a f e g u a rd .  Where sums o f  £200,  
o r  goods t o  th e  e x t e n t  o f  s i x t y  c h a l d e r s  o f  m ea l ,^  were invo lved  i t  
i s  n o t  s u r p r i s i n g  t h a t  a w e i g h t i e r  form o f  r e c o r d  was p r e f e r r e d ,  no r  
i s  t h e r e  any doubt  t h a t  c u r s in g  would fo l low  i f  t h e  te rms o f  such an
1. I b i d . , fo .  7r .
2. I b i d . , f o . 38v.
3. Acta I I ,  fo .  16v.
4. I b i d . , fo .  7r .
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agreement were b ro k en .^  The two Act Books should  t h e r e f o r e  be 
seen as complementary t o  each o t h e r ;  b o th  r e c o rd e d  v o l u n t a r y  
ag reem ents ,  a l b e i t  on a d i f f e r e n t  s c a l e ,  and t h e r e  i s  no doubt  
t h a t  a volume s i m i l a r  to  A cta  I I  once e x i s t e d  f o r  th e  p e r i o d  
covered  by Acta I .  As t h e  Lo th ian  c o u r t  was p ro b a b ly  one o f  t h e  
b u s i e s t  in  th e  c oun t ry  we cannot  assume t h a t  t h e  p r a c t i c e  t h e r e  
was common to  a l l  S c o t t i s h  e c c l e s i a s t i c a l  c o u r t s ;  th e  Dunblane 
Act Book s u g g es t s  t h a t  in  o t h e r  c o u r t s  i t  may have been  the  p r a c t i c e  
to  r e c o r d  a l l  such a c t s  o f  m on i t ion  i n  t h e  same volume, and in  t h a t  
d io c e s e  a t  l e a s t  i t  was c e r t a i n l y  th e  custom t o  r e i n f o r c e  a l l  the  
t r a n s a c t i o n s  w i th  t h e  s a n c t i o n  o f  c u r s in g .
There i s  l i t t l e  doubt t h a t  th e  a c t s  o f  m oni t ion  r e c o rd e d
in  t h e  s u r v i v i n g  Act Books a r e  t h e  r e c o rd  o f  t h e  p r o c e s s  o f  ’a c t i n g ’
o b l i g a t i o n s  and ag reem ents ,  a p r o c e s s  f a m i l i a r  to  us from p r o t o c o l  
2books and o t h e r  s ou rces  o f  t h e  p e r i o d .  Thus we f i n d  i n  a v e r n a ­
c u l a r  r e c o r d  t h a t  a c o n t r a c t  was to  be r e g i s t e r e d  ’ in  t h e  b u i k i s  o f
th e  O f f i c i a l e  o r  h i s  Commyssiaris  o f  Dunkeld and t h a i r  t o  be monyst
3and a c k i t  t o  f u l f i l  and ke ip  t h e  sainyn. 'A c t i n g '  was th e  means 
by which agreements were r e g i s t e r e d ,  l i k e  c o n t r a c t s ,  i n  t h e  books o f
1. Cf. St  A. Form.,  i ,  p p . 259-60,  where excommunication was imposed 
on p a r t i e s  who had been warned apud a c t a , and eorum p r o p r i i s  
c o n f e s s io n ib u s  i n t e r v e n i e n t i b u s , t o  pay a c e r t a i n  d e b t ,  and had 
n o t  done so.
2. Cf. p a r t i c u l a r l y  The P r o to c o l  Book o f  S i r  Robert  Ro l lock ,  1554-52 , 
ed.  W. Angus (SRS, 1931),  and The P ro to co l  Book o f  S i r  Alexander  
Gaw, 1540-58 (SRS, 1910).
3. J .  Anderson,  The O l ip h a n t s  in  S co t l an d  (Edinburgh,  1879),  p . 78.
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a p a r t i c u l a r  c o u r t .  As w i th  more formal c o n t r a c t s  submiss ion  to  a
p a r t i c u l a r  j u r i s d i c t i o n  was o f t e n  s p e c i f i e d .  I f  th e  p a r t i e s  were
s u b j e c t  to  more th a n  one j u r i s d i c t i o n  one might  be renounced in
f avou r  o f  t h e  o t h e r s ; ^  f o r  g r e a t e r  e f f e c t  an o b l i g a t i o n  could be
a c t e d  a t  more tha n  one c o u r t ,  f o r  example a t  t h e  p r i n c i p a l ' s  c o u r t
2i n  S t  Andrews and a t  t h e  c o u r t  o f  s e s s i o n .  The p a r t i c u l a r  s i g n i -
g ic ance  o f  such r e g i s t r a t i o n  was t h e  l e g a l  v a l u e  t h a t  i t  gave t o
t h e  c o n t r a c t  o r  o b l i g a t i o n  i n  q u e s t i o n .  Thus a c o n t r a c t  made a t
F a l k i r k  in  March 1549/50 was ' t o  be i n s e r t e d  and r e g i s t e r e d  in  the
commissary books o f  S t i r l i n g  and t h e r e  to  have t h e  s t r e n g t h  o f  an 
3a c t ' ;  a n o t h e r  agreement,  conce rn ing  the  f r u i t s  o f  a v i c a r a g e ,  was 
r e g i s t e r e d  in  th e  S t i r l i n g  Acta ' f o r  g r e a t e r  s e c u r i t y ' .  The 
g r e a t e r  s e c u r i t y  was simply t h a t  such r e g i s t r a t i o n  t u r n e d  th e  con­
t r a c t ,  f o r  a l l  l e g a l  p u rp o s e s ,  i n t o  an a c t  o f  c o u r t .  Such an a c t  
cou ld  be renounced in  f av o u r  o f  an a s s i g n e e , ^  and i f  one of  th e  
p a r t i e s  d ie d  i t  cou ld  be t r a n s f e r r e d  by an a c t i o n  of  t r a n s f e r  i n  th e  
same way as a c o n t r a c t . ^  I t  seems l i k e l y  from e a r l i e r  ev idence  
t h a t  th e  o f f i c i a l  had d i s c r e t i o n  t o  ex tend  t h e  term o f  payment i f  an
o b l i g a t i o n  v o l u n t a r i l y  ad m i t t e d  cou ld  n o t  be f u l f i l l e d  w i th o u t  hard-
. . 6 s h ip .
1. E.g .  t h e  r e n u n c i a t i o n  o f  Dunblane i n  favour  o f  St Andrews (P r o t . 
Bk. Gaw, 51) and o f  St  Andrews i n  favour  o f  Dunblane (P r o t .  Bk.
45).
2. P r o t .  Bk. Rollok ,  45.
3. S t i r l i n g  A cta ,  fo .  23r .
4. P ro to c o l  Books o f  Dominus Thomas Johnsoun,  1528-78 (SRS, 1920),
5. E.g .  Acta I ,  fo .  14v, Pot  and P a te r s o n  v Ker.
6. NLS, Adv. MS 3 4 . 7 .3 ,  fo .  56r .  The e n t r y  d a te s  from th e  time
o f  Archbishop Scheves.
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1Monit ions  e n t e r e d  in  t h e  Act Books were s co red  out  when 
t h e  terms o f  t h e  o b l i g a t i o n  had been f u l f i l l e d  and when the  bene ­
f i c i a r y  o f  t h a t  o b l i g a t i o n  had r e q u e s t e d  th e  e n t ry  to  be d e l e t e d .
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Thus a m on i t ion  da ted  3 December 1546 warning John Ahannay to  pay è
3Alexander  Scot  t h i r t y - f o u r  s h i l l i n g s  and tenpence  a t  th e  f e a s t  o f  
S t  K e n t ig e m  n e x t  (13 J anuary )  was d e l e t e d  and s u b s c r ib e d  w i th  a 
n o te  to  t h e  e f f e c t  t h a t  on 13 J a n u a ry  1546/7 Mar io t  King, w ife  o f  
Sco t-acknowledged r e c e i p t  o f  t h e  sum ' c o n t a i n e d  in  t h i s  p r e s e n t  i
a c t '  and consen ted  to  i t s  d e l e t i o n . ^  The f a c t  t h a t  o n ly  a few o f  
t h e  a c t s  o f  m on i t ion  r e c o rd e d  i n  Acta  I have been so d e l e t e d  i s  no t  
ev idence  t h a t  t h e  o b l i g a t i o n  was no t  in  f a c t  f u l f i l l e d .  D e le t io n  
r e q u i r e d  a s p e c i f i c  a c t  on t h e  p a r t  o f  t h e  s a t i s f i e d  p a r t y  and would 
c e r t a i n l y  have in v o lv e d  f u r t h e r  expense ;  one o f  th e  advan tages  of  
r e c o r d i n g  a m oni t ion  in  Acta I i s  t h a t  i t  would p ro b a b ly  have been 
a g r e a t  de a l  cheaper  than  r e c o r d i n g  i t  more f o rm a l ly  in  a volume 
such as Acta I I ,  and d e l e t i o n  would be d e s i r a b l e  only  when a r e c o r d  
o f  f u l f i l m e n t  was p a r t i c u l a r l y  n e c e s s a r y .  The g r e a t e r  p r o p o r t i o n  
o f  d e l e t i o n s  in  Acta I I  i s  f u r t h e r  ev idence  t h a t  th e  moni t ions  a c t e d  
in  i t s  pages were o f  c o m p ara t iv e ly  g r e a t e r  s i g n i f i c a n c e .
The whole s u b j e c t  o f  m o n i t o r i a l s  and m oni t ions  i s  a con­
f u s i n g  one and we w i l l  conclude w i th  a b r i e f  summary of  t h e  d i f f e r e n t  
a s p e c t s  in vo lved .  We shou ld  remember, however,  t h a t  any d i s t i n c t i o n s  
we may make between one ' t y p e '  o r  a n o t h e r  o f  admonitory  p ro c e s s  i s
1. Acta I ,  fo .  25r.
2. See above,  ISOn.
e s s e n t i a l l y  one of  conven ience ;  a mediaeva l  lawyer would p ro b ab ly  
n o t  t h i n k  in  terms o f  d i f f e r e n t  p r o c e s s e s  b u t  r a t h e r  o f  d i f f e r e n t  
a p p l i c a t i o n s  o f  t h e  same b a s i c  p r i n c i p l e .  The f i r s t  t h i n g  to  n o t e ,  
th e n ,  i s  t h e  d i s t i n c t i o n  between l e t t e r s  m o n i t o r i a l  and an a c t  o f  
m o n i t io n .  The form er took  th e  form o f  a warning to  do a s p e c i f i c  
t h i n g ,  or  t o  d e s i s t  from some cou rse  o f  a c t i o n  t h a t  was about  to  be ,  
o r  had a l r e a d y  been ,  u n d e r t a k e n ;  i t  would u s u a l l y  i n c o r p o r a t e  t h e  
s a n c t i o n  o f  excommunication,  to  be e f f e c t i v e  in  t h e  even t  o f  d i s ­
obed ience .  An a c t  o f  m o n i t io n ,  on th e  o t h e r  hand,  was a v o l u n t a r y  
o b l i g a t i o n  by which t h e  p a r t i e s  themse lves  agreed  to  r e c o r d  some 
c o n t r a c t  o r  o b l i g a t i o n  and t o  submit  them se lves  to  t h e  j u r i s d i c t i o n  
o f  a p a r t i c u l a r  e c c l e s i a s t i c a l  judge  or c o u r t .  Acts  of  m oni t ion  
can in  t u r n  be s e p a r a t e d  i n t o  two c a t e g o r i e s :  t h e r e  were those
minor t r a n s a c t i o n s  in  which a p a r t y  was warned apud a c t a  to f u l f i l  
a c e r t a i n  o b l i g a t i o n ,  and t h e r e  were th e  more im p o r ta n t  agreements  
where in  t h e  v o l u n t a r y  n a t u r e  of  t h e  p ro cee d in g s  was e x p r e s s l y  r e c ­
o rded ,  and where a l s o  f u l f i l m e n t  was en jo in e d  under  p a i n  o f  c u r s in g .
In t h e  Loth ian  c o u r t ,  a t  l e a s t ,  t h i s  l a t t e r  group o f  moni t ions  were 
u s u a l l y  r eco rded  in  a s e p a r a t e  'A c t '  Book. An a c t  o f  c o u r t  to  
d e l e t e  th e  r e c o r d  o f  t h e  m on i t ion  once i t  had been f u l f i l l e d  was 
common b u t  n o t  e s s e n t i a l .
I t  was su g g e s te d  a t  t h e  beg inn ing  o f  t h i s  s e c t i o n  t h a t  th e  
work o f  th e  o f f i c i a l s '  c o u r t s  might  have been shaped more by th e  
needs  o f  t h e  1-ay community than  by t h e  obvious i n t e r e s t s  o f  t h e  church 
This  seems to  be borne  out  by t h e  ev idence  o f  th e  Sen tence  Books and
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Act Books. C ons ide r ing  th e  ev idence  of  t h e  Loth ian  Sentence  Book 
we have found t h a t  tw e n ty -n in e  p e r  cen t  o f  t h e  s e n te n c e s  r e l a t e  to  
t h e  r e g u l a t i o n  o f  t e s t a m e n t a r y  a f f a i r s  which,  a l th o u g h  an a n c i e n t  
d u ty  o f  th e  church ,  was c l e a r l y  a v i t a l  s e r v i c e  to  th e  community.
A f u r t h e r  tw e n ty -n in e  p e r  ce n t  o f  s e n te n c e s  r e l a t e  t o  a c t i o n s  f o r  
b reac h  o f  f a i t h  in  v a r i o u s  o b l i g a t i o n s ,  and t e n  and a h a l f  p e r  cen t  
concern  th e  r e g u l a t i o n  o f  c o n t r a c t s .  These f i g u r e s  a r e  echoed in  
the  ev idence  of  Acta I ; a l th o u g h  th e  s h o r t n e s s  of  t h e  p e r i o d  which 
has been chosen f o r  p a r t i c u l a r  s tu d y  in  Acta I makes th e  s t a t i s t i c s  
o f  l i m i t e d  v a l u e  by th e m s e lv e s ,  t h e  f i g u r e s  o f  t h i r t y - f o u r  p e r  cen t  
f o r  e x e c u t r y  c a s e s ,  tw en ty -seve n  p e r  c e n t  f o r  d e b t ,  and t h i r t e e n  
p e r  c e n t  f o r  c o n t r a c t  c a s e s  a re  s t r i k i n g l y  s i m i l a r  to  th o s e  emerging 
from t h e  Sen tence  Book.^ I t  s u g g e s t s  t h a t  about  s ev en ty  p e r  cen t  
o f  c o n t e s t e d  cases  i n  t h e  c o u r t  o f  th e  o f f i c i a l  o f  Lo th ian  had v e ry  
l i t t l e  t o  do wi th  d i r e c t  church i n t e r e s t s .  In t h i s  t h e  Lo th ian  
c o u r t  was p ro b a b ly  t h e  most extreme example; c e r t a i n l y  th e  e q u iv a ­
l e n t  f i g u r e  in  th e  St Andrews c o u r t  drops  to about f o r t y - s i x  p e r  
c e n t .  But we should  remember t h a t  about  twenty  p e r  c e n t  o f  a l l  
e n t r i e s  in  Acta I between October  and December 1546 were r e c o r d s  o f  
a c t s  o f  m o n i t io n ,  and t h e  ev idence  o f  th e  Dunblane c o u r t  shows t h a t  
t h i s  p r o p o r t i o n  was n o t  unduly  h ig h ;  t h e r e  would have  been a con­
s i d e r a b l e  amount o f  such b u s i n e s s  a t  t h e  p r i n c i p a l ’ s c o u r t  in  S t
1. O ther  f i g u r e s  from Acta I f o r  t h i s  p e r i o d  a r e :  t e i n d s  e t c . ,
t h i r t e e n  p e r  c e n t ;  d e fam a t io n ,  two p e r  c e n t ;  a s s a u l t ,  t h r e e  
p e r  c e n t ;  m a t r im o n ia l ,  one p e r  c e n t ;  p e t i t i o n s  f o r  a b s o l u t i o n ,  
f i v e  p e r  cen t .
189
Andrews a l s o .  We should  remember too  t h a t  th e  o f f i c i a l s  
a p p o in ted  c u r a t o r s  and e x e c u t o r s ,  p r e s i d e d  over  l and  s e t t l e ­
ments and i s s u e d  t r a n s u m p ts .  A l t o g e t h e r  t h e  o f f i c i a l s  o f  St 
Andrews must have devo ted  a c o n s i d e r a b l e  amount o f  t h e i r  t ime to  
the  b u s in e s s  i n t e r e s t s  o f  t h e  l a i t y .
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P R O C E D U R E  I N  T H E
O F F I C I A L ' S
C O U R T
P R O C E D U R E  I N  T H E  O F F I C I A L ’ S C O U R T
Accounts o f  p ro ced u re  in  th e  e c c l e s i a s t i c a l  c o u r t s  o f  
S co t l an d  a re  few and f a r  between ; l i t t l e  s u rv iv e s  in  t h e  way o f  
contemporary examples,  and l i t t l e  has been done s in c e  to  un rave l  
t h e  c o m p le x i t i e s  o f  mediaeva l  p r o c e s s e s .  Our f i r s t  s u r v iv in g  account  
o f  p rocedu re  in t h e  church  c o u r t s  r e s u l t e d  n o t  from any a t t e m p t  a t  
c o d i f i c a t i o n  as such ,  b u t  from t h e  d e s i r e  o f  p a r l i a m e n t  to  meet con­
temporary  g r i e v a n c e s  about  the  t im e ,  t r o u b l e  and expense invo lved  in  
e c c l e s i a s t i c a l  l i t i g a t i o n .  I t  was in c lu d e d  in  an a c t  o f  p a r l i a m e n t  
o f  1427 and was framed i n  o r d e r  ' t o  reduce  th e  t r o u b l e s  and expense 
o f  poor peop le  l i t i g a t i n g  in  t h e  s p i r i t u a l  c o u r t s , and to  a b b r e v i a t e  
th e  p ro c e s s e s  f o r  g r e a t e r  s p e e d T h e  purpose  o f  t h i s  a c t  was 
conf ined  to  t h o s e  o cca s ions  when a layman was p u r s u in g  a c l e r i c ,  and 
t h i s  was no doubt t h e  sou rce  o f  many p o p u la r  c o m p la in t s ,  b u t  i t  was 
a u s e f u l  s t a t e m e n t  o f  c o n s i s t o r i a l  p r a c t i c e  and one which was r e p ­
e a t e d ,  in  th e  v e r n a c u l a r ,  a c e n t u r y  and a h a l f  l a t e r  by B a l four  who
2gave i t  t h e  t i t l e  'Form o f  p r o c e s s  b e f o r e  th e  s p i r i t u a l l  J u g e ' .
The n ex t  account  o f  c o u r t  p ro ced u re  a l s o  came about  as the  r e s u l t  o f  
a d e s i r e  to  re fo rm  and s t r e a m l i n e  th e  p rocedure  r a t h e r  th a n  to  d e f i n e  
i t ,  and i t  came from th e  church .  The p r o v i n c i a l  c o u n c i l  o f  1549
1. 'Ad parcendum expens i s  e t  v ex ac io n ib u s  pauperum in  c u r i a  s p i r i t u a l i  
l i t i g a n c i u r a  e t  ad abbreviandum l i t e s  pro  e x p e d i t i o n e '  (APS, i i ,  14)
2. BP, i ,  30.
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framed a number o f  s t a t u t e s  d i r e c t e d  a t  th e  improvement o f  th e  
j u d i c i a l  p ro cess ,  o f  which t h e  most im p o r tan t  one - e n t i t l e d  
'Concern ing  th e  reform o f  p r o c e s s e s  in  t h e  c o u r t s  s p i r i t u a l '  - 
l a i d  down r u l e s  f o r  a summary p ro ced u re  t o  be fo l lowed  in  c i v i l  
cases  where th e  sum or  goods a t  s t a k e  d id  no t  exceed twenty  pounds 
in  v a l u e . ^
In n e i t h e r  c a s e ,  however,  do we have an account  o f  con­
temporary  forms o f  p roced u re  as t h e y  were a c t u a l l y  b e in g  fo l lowed  
a t  t h e  t ime.  Although i t  i s  u n l i k e l y  t h a t  so smal l  an a t t em p t  a t  
r e fo rm ing  so complex a machine would have d ep a r t e d  v e ry  f a r  from 
th e  e s t a b l i s h e d  p r i n c i p l e s  o f  cus tomary  p r a c t i c e ,  we cannot  assume 
t h a t  what was p roposed  as  i d e a l l y  d e s i r a b l e  was eve r  in  f a c t  ach ieved .  
In a d d i t i o n  to  t h e s e  examples,  and b e f o r e  we t u r n  to  t h e  s u r v i v i n g  
r e c o rd s  o f  t h e  c o u r t s  th e m s e lv es ,  t h e r e  a re  two i n d i r e c t  s ou rces  
which may he lp  to  g ive  us a g e n e ra l  background to  t h e  t y p e s  o f  
p r o c e s s  which we w i l l  be d i s c u s s i n g :  p r a c t i c e  in  E n g l i s h  church
c o u r t s ,  and p r a c t i c e  in  t h e  con temporary c i v i l  c o u r t s  o f  S co t l an d .
More work has  been done on the  church c o u r t s  o f  England,  
a l th o u g h  n o t  as much as one might  expec t  given  th e  v e ry  much g r e a t e r  
volume o f  r e c o r d s  a v a i l a b l e .  In t h e  n i n e t e e n t h  c e n tu ry  a v a l u a b le  
summary o f  p rocedu re  emerged as a r e s u l t  o f  a p a r l i a m e n t a r y  commission
1. SES . i i ,  p p . 124-5
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o f  e nqu i ry  i n t o  t h e  e c c l e s i a s t i c a l  c o u r t s , ^  and t h i s  was fo l lowed
some t ime  l a t e r  by an exam inat ion  by Canon Stubbs o f  th e  c o u r t s  in
2t h e i r  h i s t o r i c a l  c o n t e x t .  The p rocedu re  examined was, o f  cou rse ,  
t h a t  o f  the  contemporary  Anglican  church ,  b u t  w i th  a l e g a l  system 
so shaped and governed by t r a d i t i o n  t h e  account  remains  worth  con­
s i d e r i n g .  The i n i t i a t i o n  o f  a s u i t  between two p r i v a t e  p a r t i e s  
in v o lv ed  th e  p r e s e n t a t i o n  o f  a w r i t t e n  ' l i b e l '  by the  p u r s u e r ,  in  
which th e  s e v e r a l  p o i n t s  a t  i s s u e  were d e a l t  w ith  in  s e p a r a t e  
' a r t i c l e s ' ,  and which t h e  d e fe n d e r  would the n  c oun te r  w i th  a r e s ­
po n s iv e  a l l e g a t i o n .  'The p l e a d i n g s  thus b r i n g  forward  a l l  t h e  
f a c t s  in t en d ed  to  be r e l i e d  upon and proved  on each s i d e ,  and no
3s u r p r i s e  can well  t a k e  p l a c e ' .  In t h e  m a t t e r  o f  e v id en ce ,  th e  
d e p o s i t i o n s  of  w i tn e s s e s  were t a k e n  p r i v a t e l y  by an examiner o f  
the  c o u r t  who framed h i s  own q u e s t i o n s  r e l a t i v e  to  th e  i n d i v i d u a l  
a r t i c l e s  o f  th e  l i b e l .  Once t h i s  p r i n c i p a l  examinat ion  had been 
concluded and s igned  t h e  c r o s s - e x a m i n a t i o n  was conducted  by p r o ­
v id i n g  th e  examiner w i th  a p r e p a re d  i n t e r r o g a t o r y  which he then 
p u t  to  t h e  p a r t y  o r  w i tne ss  concerned.
'The Evidence on b o th  s id e s  be ing  p u b l i s h e d  
th e  cause i s  s e t  down f o r  h e a r i n g .  A l l  the  
p a p e r s ,  t h e  p l e a s ,  e x h i b i t s ,  i n t e r r o g a t o r i e s  
and d e p o s i t i o n s ,  a r e  d e l i v e r e d  t o  t h e  judge 
some days b e f o r e  t h e  cause  i s  o p e n e d . ' ^
1. P a r l i a m e n t a r y  Papers 1831-32 (199) ,  xx iv .  The S p e c i a l  and Genera l  
Repor ts  o f  t h e  Commissioners appo in ted  to  i n q u i r e  i n t o  the  
P r a c t i c e  and J u r i s d i c t i o n  o f  t h e  E c c l e s i a s t i c a l  C o u r t s , 16-21.
2. P a r l i a m e n t a r y  Papers  1883 (c.  3760),  xx iv ,  Repor t  o f  th e  Commis­
s i o n e r s  ap p o in ted  to  i n q u i r e  i n t o  t h e  C o n s t i t u t i o n  and Working 
o f  t h e  E c c l e s i a s t i c a l  C o u r t s , 21-51.
3. P a r l i a m e n t a r y  Papers  (1883) ,  18.
4. I b i d . ,  19.
193
The n i n e t e e n t h - c e n t u r y  system c l e a r l y  depended on most
o f  th e  spade-work be ing  done b e f o r e  t h e  formal h e a r i n g  o f  t h e  case
began in  c o u r t ,  and l a r g e l y  co n f in e d  c o u r t  appea rances  to  t h e
exchange and examinat ion  o f  documents.  This  form o f  p rocedu re
f i n d s  a c l e a r  p a r a l l e l  in  th e  r e c o r d s  of  p ro cee d in g s  in  mediaeval
E n g l i s h  church c o u r t s .  P r o f e s s o r  Col in  Morr is  came to  much t h e
same co n c lu s io n s  as th e  p a r l i a m e n t a r y  commissioners when he examined
t h e  c o n s i s t o r y  c o u r t  a t  L inco ln  i n  the  middle a g e s ,  and found t h a t :
'The p ro c e d u re  fo l lowed  in  t h e  c o u r t s  o f  the
Church was a w r i t t e n  one,  and l i t t l e  happened
on each c o u r t  day beyond t h e  fo rmal exchange 
o f  documents,  such as w r i t t e n  ev idences  and 
d e p o s i t i o n s  o f  w i t n e s s e s .
By t h i s  means t h e  c o u r t s  were a b l e  to  accommodate a g r e a t  number o f
d i f f e r e n t  d i s p u t e s  in  t h e  course  o f  one working day.
Turning t o  th e  i n d i v i d u a l  s t e p s  o f  p ro ced u re  i n  the
mediaeval  c o u r t s  we f i n d  l i t t l e  v a r i a t i o n  i n  th e  d i f f e r e n t  E n g l i sh  ,
d io c e s e s  in  th e  forms o f  p ro c e s s  used  by t h e  church la wyers .  S tu d i e s
o f  t h e  c o u r t s  a t  bo th  York and Cante rbury  show a v e ry  s i m i l a r  sequence
2o f  s t e p s  which may be b r i e f l y  summarised.  The con tend ing  p a r t i e s  
in  an i n s t a n c e  s u i t  would g e n e r a l l y  a p p o in t  p r o c u r a t o r s  t o  r e p r e s e n t  
them b e f o r e  t h e  p u r s u e r  produced  h i s  l i b e l .  Once t h e  l i b e l  had 
been p roposed  th e  de fende r  might  e i t h e r  make r e p l y ,  and thus  o f f i c i a l l y  
t a k e  up th e  c h a l l e n g e  o f  th e  p u r s u e r ,  o r  he cou ld  produce some e x c e p t io n
1. M orr is ,  'C o n s i s t o r y  C o u r t ' ,  p . 157.
2. J . S .  P u r v i s ,  An I n t r o d u c t i o n  to  E c c l e s i a s t i c a l  Records (London, 
1953),  p p . 66-70;  Woodcock, Can te rbury ,  p p . 52-59.
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t o  th e  f a c t  o f  t h e  l i b e l  be in g  p r e s e n t e d  - pe rhaps  on th e  grounds 
o f  i r r e l e v a n c y  or  incompetence.  I f  an ex c e p t io n  was made i t  had 
t o  be d i sp o sed  o f  b e f o r e  any f u r t h e r  a c t i o n  cou ld  t a k e  p l a c e  in  t h e  
p r i n c i p a l  cause ;  b u t  whether  i t  was th e  l i b e l  o r  an e x c e p t io n  t h a t  
was c o n t e s t e d  t h e  p ro ced u re  was e s s e n t i a l l y  t h e  same. P ro b a to ry  
d i e t s  were a s s ig n e d  f o r  th e  p r o d u c t i o n  o f  w i tn e s s e s  and o t h e r  
e v id en ce ,  th e  p r o o f  was summed up a t  a f u r t h e r  d i e t  and th e n  th e  
judge  conc luded t h e  case .  This  b a l d  framework p ro v id e d  g r e a t  scope 
f o r  a s k i l f u l  lawyer.  Excep t ions  took up much of  t h e  c o u r t ' s  t ime;  
i n  a case  heard  a t  York th e  defence  s e t  ou t  t o  p ro v e ,  on t h e  b a s i s  
of  minor s p e l l i n g  d i f f e r e n c e s ,  t h a t  t h e r e  were no such p l a c e s  as 
th o s e  named by th e  p r o s e c u t i o n . ^
Turn ing  t o  t h e  ev idence  o f  S c o t t i s h  c o u r t s  t h e r e  i s  much 
t h a t  can be l e a r n t  from t h e  forms o f  p rocedure  t h a t  were deve lop ing  
in  t h e  l a y  c o u r t s  o f  th e  s i x t e e n t h  cen tu ry .  C l e a r l y  the  ev idence  
o f  a c o u r t  such as t h e  c o u r t  o f  s e s s i o n  cannot  be r e g a rd e d  i n  any 
way as a u t h o r i t a t i v e  when we come to  c o n s id e r  th e  p r a c t i c e  in  th e  
c o u r t s  s p i r i t u a l ,  b u t  t h e r e  i s  good r ea s o n  t o  b e l i e v e  t h a t  cus tomary 
r u l e s  o f  p rocedu re  d i d  n o t  d i f f e r  g r e a t l y  between th e  two j u r i s ­
d i c t i o n s .  Legal development w i t h i n  t h e  church had been s t e a d y  s in c e
2th e  e a r l y  days o f  c h a p t e r  j u r i s d i c t i o n  in  th e  t h i r t e e n t h  c e n tu ry ,  
whereas i t  was on ly  wi th  th e  fo u n d a t io n  o f  the  c o l l e g e  o f  j u s t i c e  in
1. P u r v i s ,  R eco rds , p . 67,
2. See above,  84-86.
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1532 t h a t  'some c e r t a i n t y  in i n t e r p r e t a t i o n  and a d m i n i s t r a t i o n  
was in t ro d u c e d  i n t o  S co ts  law f o r  t h e  f i r s t  t i r a e ' , ^  and i t  would 
be n a t u r a l  f o r  t h e  lawyers  o f  t h e  younger system to  look to  the  
o l d e r  f o r  i n s p i r a t i o n  and example.  This  would seem e s p e c i a l l y  
l i k e l y  when we remember t h e  c l o s e  l i n k s  o f  t h e  c o u r t  o f  s e s s i o n  
n o t  on ly  t o  t h e  church in g e n e r a l ,  bu t  to  t h e  church c o u r t s  in 
p a r t i c u l a r .  The i n i t i a l  com pos i t ion  o f  t h e  c o l l e g e  o f  j u s t i c e
was h a l f  lay  and h a l f  c l e r i c a l ,  under  th e  p r e s id e n c y  o f  th e  Abbot
2o f  Cambuskenneth. We have seen a l s o  t h a t  Abraham Cr ich ton  was 
o n ly  one o f  a number o f  e c c l e s i a s t i c a l  judges  who se rved  a l s o  as
3ju dges  o f  s e s s i o n  - a l i n k  t h a t  was e q u a l ly  s t r o n g  in  th e
p r a c t i c e s  o f  some o f  t h e  more d i s t i n g u i s h e d  a d v o c a t e s . ^  These 
c o n s i d e r a t i o n s  make th e  r e c o r d s  o f  t h e  l a y  c o u r t s ,  and i n  p a r t i c u l a r  
a volume l i k e  B a l f o u r ' s  P r a c t i c k s , o f  c o n s id e r a b l e  v a lu e  to  the  
s tu d e n t  o f  t h e  church  c o u r t s .  The P r a c t i c k s  i s  n o t  p r i m a r i l y  
concerned w i th  r u l e s  of  p roced u re  no r  i s  i t ,  as i t s  modern e d i t o r  i s  
c a r e f u l  to  p o i n t  o u t ,  a t r e a t i s e  on l e g a l  p r i n c i p l e s  in  th e  manner 
o f  th e  I n s t i t u t i o n a l  w r i t e r s ,  b u t  r a t h e r  i t  i s  ' a w r i t t e n  s t a t e m e n t  
in  t h e  v e r n a c u l a r  o f  t h e  whole o f  t h e  customary law o f  S c o t l a n d  t o ­
g e t h e r  w i th  such s t a t u t o r y  m o d i f i c a t i o n s  as t h e r e  had been g r a f t e d  
upon i t ' . ^  N e v e r th e l e s s  i t  c o n t a i n s  much i n c i d e n t a l  i n fo rm a t io n  
on th e  p r o g r e s s  o f  a s u i t  th rough  t h e  v a r io u s  s t a g e s  o f  l e g a l  c o n t e s t ,
1. J .  I r v i n e  Smith ,  'The T r a n s i t i o n  to  the  Modem Law, 1532-1600 ' ,  
S c o t t i s h  Legal H i s t o r y , p . 25.
2. Acta S e s s i o n i s  ( S t a i r ) ,  x iv .
3. See above,  103.
4. See above,  1 2 3 .
5. BP, i ,  x l .
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and d e s p i t e  th e  Reformation B a l fo u r  c a r e f u l l y  i n c lu d e d  much t h a t  
r e l a t e d  s p e c i f i c a l l y  t o  t h e  c o u r t s  o f  t h e  p re -R e fo rm a t io n  chu rch .^
So f a r  as  t h e  s ou rces  o f  church cou r t  p ro c e d u re  in  S c o t l a n d  
a r e  conce rned ,  t h e i r  e x t e n t  i s  v e ry  much t h e  same as th o se  o f  the  
h i s t o r y  o f  th e  c o u r t s  in  g e n e r a l :  t h e r e  a re  a few major sources
which are  supplemented by a l a r g e  amount o f  i n d i v i d u a l  i t ems which • 
have ,  i n c i d e n t a l l y ,  p r e s e r v e d  some a s p e c t  o r  p r o c e d u r a l  s t a g e  of  t h e  
c o n s i s t o r i a l  p r o c e s s .  We a r e  f o r t u n a t e  t h a t  th e  s u r v i v i n g  Act 
Books i l l u s t r a t e  t h e  p rocedu re  o f  n o t  only  one o f  t h e  major church 
c o u r t s  in  th e  co u n t ry  bu t  a l s o  o f  one o f  t h e  more r u r a l  c o u r t s  
t h a t  o f  Dunblane.  Our p r i n c i p a l  s o u rc e ,  though,  r em ains  Acta I 
where d u r ing  t h e  p e r i o d  between October and December 1546 t h e r e
were,  i n  a d d i t i o n  to  th e  213 a c t s  o f  moni t ion  which we have a l r e a d y
2d i s c u s s e d ,  some 256 new a c t i o n s  i n i t i a t e d ;  th e  subsequent  course  
o f  each o f  t h e s e  a c t i o n s ,  w he ther  t h e y  were dropped a t  once or  s u s ­
t a i n e d  f o r  y e a r s ,  has  been fo l low ed .
The f i r s t  t h i n g  t h a t  such an exam inat ion  d e m o n s t r a te s ,  
a p a r t  from t h e  f a c t  t h a t  many a c t i o n s  got  no f u r t h e r  th a n  th e  i n i t i a l  
r e c o r d ,  i s  t h a t  t h e r e  was more than  one way of  p r o s e c u t i n g  an a c t i o n  
in  t h e  o f f i c i a l ' s  c o u r t .  For the  sake o f  c l a r i t y ,  however,  th e  s u i t s  
can i n i t i a l l y  be d iv id e d  i n t o  two t y p e s :  t h e r e  were th o s e  which were
1. See below, 265.
2. See above,  180-7.
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c o n t e s t e d  by the  r u l e s  o f  p l e n a r y  p ro c e d u re ,  and th o s e  which were
c o n t e s t e d  by some form of  a b b r e v i a t e d ,  or  ' summary ' ,  p roced u re .
To the  f i r s t  c a t e g o ry  we can a s s i g n  cases  c o n t e s t e d  by l i b e l  or
p l e n a r y  p e t i t i o n ,  and to  th e  second th o s e  t h a t  were c o n t e s t e d  on t h e
b a s i s  e i t h e r  o f  a summary p e t i t i o n  o r  o f  what was te rmed a c e d u l a .^
Once a g a i n ,  however,  any d i s t i n c t i o n s  which we f i n d  i t  conven ien t
t o  make in  d i s c u s s i n g  t h e s e  p ro c e d u re s  should  n o t  be r e g a rd e d  as
e i t h e r  a b s o l u t e  o r  a u t h e n t i c  in  s i x t e e n t h - c e n t u r y  te rm s .  While
t h e  d i s t i n c t i o n  between ' p l e n a r y '  and 'summary'  p ro ced u res  was
2c l e a r l y  r e c o g n i s e d  by t h e  canon law yers ,  i t  was perhaps  unders tood  
more as t h e  d i f f e r e n t  a p p l i c a t i o n s  o f  th e  v a r io u s  p a r t s  or  o p t i o n s  
o f  t h e  r e g u l a r  p ro ced u re  which could  be expanded or  c o n t r a c t e d  
a cc o rd in g  to  t h e  p a r t i c u l a r  needs o f  t h e  moment. For t h i s  reason  
our d i s c u s s i o n  o f  p ro ced u re  w i l l  be based  on the  c o n t e s t  o f  a 
p l e n a r y  a c t i o n ;  fo l l o w in g  t h i s  we can tu r n  to  look a t  some o f  th e  
common v a r i a t i o n s  or  c o n t r a c t i o n s  which made up summary p ro ced u re .
1. PLENARY PROCEDURE
( i )  C i t a t i o n
The o rd e a l  o f  H en ryson 's  sheep began w i th  h i s  summons by
3t h e  p r o p e r  form o f  c i t a t i o n  ' under  t h e  p a n i s  o f  h i e  S u s p en s io u n ' .
The te rm o r i g i n a l l y  meant a s h o r t  document a t t a c h e d  to  a r o l l  
o r  lo n g e r  document; as t h e  obvious  t r a n s l a t i o n  ( ' s c h e d u l e ' )  
does no t  seem to  be v e ry  u s e f u l  h e r e ,  th e  L a t in  word w i l l  be 
r e t a i n e d  in  d i s c u s s i n g  t h i s  form of p rocedu re .
Cf. f o r  example,  SES, i i ,  p . 125.
See below. Appendix I ,  333.
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The c i t a t i o n ,  or  summons, was a c e n t r a l  p a r t  o f  t h e  c o u r t ' s
machinery .  I t s  importance  has  been s t r e s s e d  by a h i s t o r i a n  o f
t h e  canon law o f  th e  E n g l i s h  c o u r t s ;
'So a b s o l u t e l y  e s s e n t i a l  i s  t h e  c i t a t i o n  as 
t h e  b e g inn ing  and fo u n d a t io n  o f  every  j u d i c i a l  
p ro c e e d in g ,  t h a t  every  j u d i c i a l  a c t  e x e r c i s e d  
a g a i n s t  a pe rson  n o t  c i t e d ,  o r  no t  c i t e d  to  
answer t h e  p a r t i c u l a r  m a t t e r  named in  i t ,  i s  
n u l l  and v o id  ip s o  j u r e . '1
Every s t a g e  o f  an a c t i o n  was fo l low ed  by t h e  c i t a t i o n  o f  the
p a r t i e s  o r  t h e i r  r e p r e s e n t a t i v e s  to  th e  nex t  d i e t  o f  t h e  c a s e ,  and
th e  f a c t  was r e c o rd e d  a t  t h e  end o f  each e n t ry  in  t h e  Act Book as
p a r t i b u s  (o r  p r o c u r a t o r i b u s )  c i t a t i s  o r ,  i f  t h e  c i t a t i o n  was by
l e t t e r  in  th e  absence  o f  th e  p a r t i e s  concerned ,  l i t t e r a t o r i e  c i t a t i s .
Of a l l  forms of  c i t a t i o n  i t  was t h e  i n i t i a l  one,  t o  o b t a i n  t h e
appearance  o f  a p a r t y  a t  t h e  b e g in n in g  o f  an a c t i o n ,  t h a t  p r e s e n t e d
most problems f o r  t h e  c o u r t .  These c i t a t i o n s  were no t  r eco rd ed  in
t h e  Act Books b u t  t h e  f o r m a l i t i e s  can r e a d i l y  be r e c o n s t r u c t e d  from
o t h e r  s o u rc e s .  The p u r s u e r  or  h i s  r e p r e s e n t a t i v e  r e q u e s t e d  from
2t h e  judge  a mandate f o r  c i t a t i o n  which would be despa tched  f o r
3ex ec u t io n  under t h e  hand and s e a l  o f  th e  judge to  a l o c a l  a u t h o r i t y  
o r  o f f i c e r ,  who was u s u a l l y  t h e  p a r i s h  p r i e s t .  The p a r t i e s  named
in  t h e  summons would be c i t e d  p u b l i c l y ,  u s u a l l y  on Sunday a t  th e  
t ime o f  h igh  mass when t h e  g r e a t e s t  p o s s i b l e  aud ience  cou ld  be 
ex p e c te d .^  I f  p e r s o n a l  access  to  t h e  p a r t i e s  concerned  was no t
1. O .J .  R e i c h e l ,  A Complete Manual o f  Canon Law (London, 1896),  i i ,  273.
2. E.g .  F r a s e r ,  E g l i n t o n , 163.
3. E.g .  i b i d . , 175.
4. Although t h i s  was t h e  one day when o f f i c e r s  of  t h e  l a y  c o u r t s  
could  n o t  execu te  a summons (BP, i i ,  303).
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p o s s i b l e  a w r i t t e n  copy o f  th e  c i t a t i o n  could be f i x e d  t o  the
doors  o f  t h e i r  houses ,  as  was th e  case in  th e  E g l in to n  d i v o r c e ,^
2or  to  th e  door o f  th e  p a r i s h  church .
As w e l l  as  be ing  well  p u b l i c i s e d  t h e  c i t a t i o n  had to  
g ive  th e  p a r t i e s  named due warning .  This  could  be ach ieved  e i t h e r  
by a ' s i m p l e '  c i t a t i o n ,  which had t o  be r e p e a t e d  t h r e e  t im e s ,  or  by 
a ' p e rem pto ry '  c i t a t i o n  which r e q u i r e d  only  one e x e c u t io n  but  which
3had to  a l low  an i n t e r v a l  equal  to  t h a t  o f  t h r e e  s imple t e r m s .
The Act Books seldom make c l e a r  p r e c i s e l y  what form o f  c i t a t i o n  
was invo lved  b u t  i t  seems t h a t  t h e  s t r i c t  c an o n ic a l  p ro ced u re  may, 
in  p r a c t i c e ,  have been  v a r i a b l e .  The o f f i c i a l  o f  Loth ian  i s s u e d  
a w ar ran t  f o r  t h e  c i t a t i o n  of  A rch iba ld  Douglas on 4 August  1554; 
t h e  c i t a t i o n  was exec u ted  j u s t  t w ic e ,  on Sunday 5 August  and on 19 
August ,  b e fo re  t h e  c h a p l a in  r e t u r n e d  t h e  endorsed  w a r ra n t  to  t h e  
o f f i c i a l . ^  On a n o t h e r  o c c a s i o n ,  however,  t h r e e  w i tn e s s e s  were 
c i t e d  on Monday 16 A p r i l  1548 t o  appear  b e fo re  th e  o f f i c i a l  o f  Lo th ian  
on t h e  fo l lo w in g  Monday; when the  a c t i o n  resumes on 23 A p r i l  t h e  
p u r s u e r ' s  p r o c u r a t o r  compla ined t h a t  t h e  c i t a t i o n ,  execu ted  f o r  th e
1. F r a s e r ,  E g l i n t o n , p . 169. In t h i s  case i t  was th e  v i c a r  o f  
Dundonald who was charged w i th  e x e c u t in g  t h e  c i t a t i o n .
2. E.g .  Acta I ,  fo .  50r.  In E n g l i s h  c o u r t s  t h i s  in vo lved  a
c i t a t i o n  v i i s  e t  modiis  which a l lowed  c i t a t i o n  by any p o s s i b l e
means (Woodcock, C a n t e r b u r y , p . 51; F.S .  Hockaday, 'The Con­
s i s t o r y  Court o f  th e  Diocese o f  G l o u c e s t e r ' ,  T r a n s a c t io n s  o f  t h e
B r i s t o l  and G l o u c e s t e r s h i r e  A rc h a e o lo g ic a l  S o c i e t y , x l v i  [1924],  
p p . 230-1 ) .  I t  i s  n o t  c l e a r  whether  t h i s  term was c u r r e n t  in  
S c o t l a n d  b u t  t h e  g e n e ra l  e f f e c t  seems n e v e r t h e l e s s  to have been 
ach ieved ,
3. Cf, R e i c h e l ,  Canon Law, i i ,  p . 270.
4.  SRO, CH8/15.
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f i r s t  t ime only  the  p r e v io u s  day,  had a l lowed  t h e  p e rsons  concerned  
too  l i t t l e  t ime and he moved f o r  t h e  postponement  o f  the  d a y ' s  
b u s i n e s s . ^  I t  would seem t h a t  c i t a t i o n s  made du r ing  t h e  course  
o f  an a c t i o n  e i t h e r  r e q u i r e d  on ly  one exec u t io n  or  were always 
perem ptory ,  and indeed  i f  th e  p a r t i e s  concerned were a l r e a d y  p r e ­
s e n t  in  c o u r t  a t  t h e  t ime o f  t h e  c i t a t i o n  i t  would p ro b ab ly  be
2c o n s id e re d  t o  have been du ly  execu ted  apud a c t a  ; b u t  a t  th e
b eg in n in g  o f  an a c t i o n ,  o r  in  more s e r i o u s  c a s e s ,  a lo n g e r  p e r i o d  
would o b v io u s ly  be needed.  I t  i s  c l e a r  though t h a t  some confus ion  
cou ld  sur round  th e  l e g i t i m a t e  e x e c u t io n  o f  a c i t a t i o n  and t h a t ,  
j u s t  as in  England,  any i r r e g u l a r i t y  would be enough to  i n v a l i d a t e  
th e  p ro cee d in g s  o f  t h e  d i e t  to  which i t  had a p p l i e d .  Although in  
th e  example quoted  from A p r i l  1548 t h e r e  was no s u g g e s t io n  t h a t  t h e  
c i t a t i o n  had a c t u a l l y  been u n la w fu l ,  an e n t r y  i n  th e  Dunblane c o u r t  
i s  found marked ' i n v a l i d ,  on accoun t  o f  t h e  un lawfu l  e x ec u t io n  of
3t h e  c i t a t i o n . ' .
The church cou ld  i l l - a f f o r d  any weakness i n  t h e  machinery  
o f  c i t a t i o n  s in c e  i t  was in  o b t a i n i n g  th e  i n i t i a l  appearances  o f  th e  
p a r t i e s  in  c o u r t  t h a t  t h e  g r e a t e s t  d i f f i c u l t i e s  were expe r i en ced .
In England th e  r e c o r d s  o f  t h e  d io c e s e  o f  L incoln  have prompted the  
comment t h a t  ' t h e  l a r g e  number o f  marg ina l  n o t e s  o f  non compara i t
1. Acta I ,  fo .  385r ,  Machane v.  B lacks tock .
2. O f ten  t h e  p r o t a g o n i s t s  would be c i t e d  to  a d i e t  t h e  fo l lo w in g  
day,  ob v io u s ly  a l low ing  no t ime f o r  formal  c i t a t i o n s .  In th e  
case o f  Bassantyne  v. Todhunter  t h e  p a r t i e s  were c i t e d  on 22 Nov. 
1546 ' a d  jurandum e r a s ' ,  and the n  on 28 J a n .  1546/7 ' a d  ponendura 
e t  a r t i cu landu ra  e r a s '  ( i b i d . , f o s . 19r,  5 7 r ) .
3. Dunblane Acta,  fo .  33Iv.
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t e s t i f y  to  t h e  g r e a t e s t  s i n g l e  problem o f  e c c l e s i a s t i c a l  j u r i s d i c t i o n ,
t h a t  o f  e n s u r in g  a t t e n d a n c e ' . ^  Although the  q u e s t i o n  o f  d i s o b e d ie n c e
2t o  th e  c o u r t s  i n  S c o t l a n d  i s  one t h a t  w i l l  be d i s c u s s e d  l a t e r ,  i t  
may be n o te d  h e r e  t h a t  the  Lo th ian  cotir t appears  t o  have had 
s i m i l a r  d i f f i c u l t i e s .  The r e c o r d s  o f  i n d i v i d u a l  d i e t s  o f t e n  c o n ta in  
th e  b r i e f  n o te  t h a t  ' t h e  judge  i s s u e d  l e t t e r s '  ( judex  d e c r e v i t  
l i t t e r a s ) , which means t h a t  some p a r t y  o r  w i tn e s s  had f a i l e d  to  appear  
a t  t h e  ap p o in ted  t ime and t h a t  l e t t e r s  t h r e a t e n i n g ,  o r  imposing,  
censu re  had been d i r e c t e d  a g a i n s t  him. A p a r t y  who d id  n o t  comply 
w i th  th e  terms o f  t h e  o r i g i n a l  c i t a t i o n  r i s k e d  i n c u r r i n g  a number o f  
p e n a l t i e s .  A smal l  fo rm ula ry  o f  th e  l a t e  f i f t e e n t h  c e n t u ry  has 
p r e s e r v e d  th e  p r o g r e s s i v e  forms o f  c i t a t i o n  in  th e  case  of  d i s o b e d ie n c e  
t h a t  were used  by t h e  c o u r t  o f  th e  o f f i c i a l  p r i n c i p a l  o f  the  t im e ,  and
3which a r e  u n l i k e l y  to  have been much a l t e r e d  by th e  1540s. The 
f i r s t  s t a g e  mere ly  r e q u i r e d  the  c u r a t e  o f  t h e  p a r i s h  to  c i t e  th e  
p a r t y  to  appea r  b e f o r e  t h e  o f f i c i a l  p r i n c i p a l  on a s p e c i f i e d  day and 
to  answer to  t h e  c la ims  made a g a i n s t  him. By th e  second form the  
c u r a t e  would denounce t h e  p a r t y  contumacious f o r  h i s  non-appearance  
and would c i t e  him aga in  under  p a in  o f  s u sp e n s io n ;  and by t h e  t h i r d  
form th e  p a r t y  was d e c l a r e d  suspended ' ab in g r e s s u  e c c l e s i e ' and was 
c i t e d  once more under  p a i n  o f  excommunication,  which would be a u t o ­
m a t i c a l l y  i n c u r r e d  by f u r t h e r  d i s o b e d ie n c e .
1. Bowker, Ep iscopa l  Court  Book, x iv .
2. See below, 286-7.
3. NLS, Adv. MS 3 4 . 7 .3 ,  fo ,  30v, See below. Appendix IV, p p . 353-4.
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( i i )  The L ibe l
D esp i te  t h e s e  d i f f i c u l t i e s ,  however, the  m a j o r i t y  o f  
c i t a t i o n s  ach ieved  t h e i r  p u rp o s e ,  and having  summoned h i s  a d v e r s a ry  
to  c o u r t  th e  p u r s u e r  cou ld  p r e s e n t  h i s  c la im  in  t h e  form o f  a 
w r i t t e n  l i b e l .  This  document,  l i k e  th e  c i t a t i o n ,  was n o t  r eco rd ed  
in  t h e  Act Book bu t  i t  can be i l l u s t r a t e d  from o t h e r  s o u rc e s .  I t  
was a formal document whose com posi t ion  d i f f e r e d  l i t t l e  over  the  
c e n t u r i e s ;  i t s  v a l i d i t y  depended on the  p ro p e r  i n c l u s i o n  o f  c e r t a i n  
s p e c i f i c  f a c t s  and to  avo id  m is tak es  a lawyer might  w e l l  have 
r e l i e d  on an aide-memoire such as t h a t  composed by t h e  t h i r t e e n t h  
c e n t u ry  j u r i s t  H o s t i e n s i s : ^
'Q u i s ,  q u id ,  coram quo,  quo j u r e  p e t i t u r  e t  a quo,  
Recte com pos i tu r  qu isque  l i b e l l u s  h a b e t . ' ^
Thus in  a d e t a i l e d  l i b e l  p roduced  b e f o r e  t h e  o f f i c i a l  p r i n c i p a l  o f
S t  Andrews in  1411 we f i n d  each o f  t h e s e  p o i n t s  covered .  The
document beg ins  by s t a t i n g  t h a t  b e f o r e  the  o f f i c i a l  o f  S t  Andrews
( 'co ram  quo ' )  ' I ,  Andrew de Wynton p r i o r  o f  Loch Leven'  ( ' q u i s )  s tood
opposed to  Wil l iam Barc lay  o f  C u l l a i m i e  ( ' a  q u o ' ) ;  i t  then  goes on
to  r e l a t e  t h a t  th e  p r i o r y  o f  Loch Leven had,  s in c e  b e f o r e  the  memory
o f  man, been i n  p o s s e s s io n  o f  t h e  lands  o f  Bollgyne ( ' q u o  j u r e ' )  and
3t h a t  Will iam Barc lay  owed a r r e a r s  o f  r e n t  on t h a t  p r o p e r t y  ( ' q u i d ' ) .  
The same b a s i c  fo rmula may be found in  th e  l i b e l  o f  t h e  c h a p te r  o f  
Glasgow brought  b e fo re  th e  o f f i c i a l  o f  Glasgow a t  th e  end o f  t h e  
f i f t e e n t h  c e n t u r y ,  and e l s e w h e re . ^
1. I . e .  Henricus  de S e g u s ia ,  Bishop o f  O s t i a .
2. R.W. M i l l a r ,  'Memory Verses o f  t h e  Romano-Canonical P r o c e d u r i s t s ' ,  
J u r i d i c a l  Review, I x v i i  (1955) ,  286. For an Eng l i sh  r e n d i t i o n  
c f .  R e ic h e l ,  Canon Law, i i ,  266n.
3. S t  A. L i b . , 19-20.
4. Glasgow Regis t rum,  i i ,  497-8.
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So f a r  as th e  ensu ing  a c t i o n  was concerned  th e  two 
most im por tan t  p a r t s  o f  the  l i b e l  were th e  t i t l e  t o  pu rsue  ( t h a t  i s ,  
t h e  i n t e r e s t  in  the  m a t t e r  under  d i s p u t e  which gave t h e  p u r s u e r  the  
r i g h t  t o  a l e g a l  claim) and th e  s u b s tan ce  o f  th e  c la im  i t s e l f .
The need  to  dem onst ra te  a ' t i t l e '  accounts  f o r  th e  o f t e n  l e ng thy  
p assag es  in  l i b e l  documents which e x p l a in  th e  p u r s u e r ' s  r i g h t  t o  t h e  
goods o r  moneys in  q u e s t i o n ;  i t  might  t a k e  the  form o f  a long 
h i s t o r y  o f  a p a r t i c u l a r  l and  h o l d i n g ,  o r  i t  might  s imply t a k e  t h e  
form o f  a document,  bu t  once a c c e p te d  as l e g i t i m a t e  th e  t i t l e  cou ld  
n o t  i t s e l f  be d i r e c t l y  c h a l l e n g e d .^  The s ubs tance  o f  th e  c la im  was, 
o f  c o u r s e ,  th e  m a t t e r  around which t h e  subsequent  a c t i o n  would 
r e v o lv e .  The l i b e l  document r e s e r v e d  the  r i g h t  o f  t h e  p u r s u e r  to
2make any a d d i t i o n ,  s u b t r a c t i o n s  o r  a l t e r a t i o n s  t h a t  he though t  f i t ,  
and t h i s  p r i v i l e g e  was p ro b a b ly  des igned  to  avo id  th e  long d e lay s  
t h a t  could  r e s u l t  from o b j e c t i o n s  on p u r e l y  t e c h n i c a l  p o i n t s .  Thus 
in  one case in  Acta  I we f i n d  t h a t  th e  de fende r  o b j e c t e d  a g a i n s t  th e  
l i b e l  (which was n o t  r e c o r d e d ) ;  in  answer th e  p u r s u e r ' s  p r o c u r a t o r  
added to  th e  l i b e l  t h e  words 'who d ie d  in  th e  month o f  November l a s t '
3and th e  o b j e c t i o n  was d i sm issed .
1. 'De s t i l o  p r e s e n t i s  c u r i e  ub i  a l iq u o d  sc r ip tu m  productum in  
j u d i c i o  u t  t i t u l u s  p a r t i s  adverse  non a u d i a t u r  im pugnar i '  (Acta 
I ,  fo .  46 r ,  Wr and Smith v. Machane). In t h e  l a y  c o u r t s  such 
' t i t l e s '  could  be c h a l l e n g e d  once th e  case had reached  p r o ­
b a t i o n  (BP, i i ,  293) .
2. E.g .  ' p r o t e s t a n d o  in s u p e r  de hunc suum l i b e l l u m  addendo mutando 
e t  minuendo ac ad calamum c o r r ige ndo  t o t i e s  q u o t i e s  opus f u e r i t  
e t  v i d e b i t u r  e x p e d i r e '  (Glasgow R eg is t rum , i i ,  498) .
3. Acta I ,  fo .  32v, Cochrane v. L o u te fu te .
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At t h i s  p r e l i m i n a r y  s t a g e  t h e r e  was s t i l l  open to  th e
ag g r ie v e d  p a r t y  an a l t e r n a t i v e  to  t h e  p ro d u c t i o n  o f  a w r i t t e n  l i b e l .
B a l f o u r ' s  d e f i n i t i o n  o f  a l i b e l  as  ' an e  p e t i t i o u n  made in  w r i t  by
th e  p e r s e w a r ' ^  su g g e s t s  t h a t  p e t i t i o n s  need  n o t  have been con f ine d
to  ' w r i t ' ,  and t h a t  t h e y  co u ld  in  f a c t  have been d e l i v e r e d  v e r b a l l y .
This seems to  have been th e  case  in  t h e  Loth ian  c o u r t ,  where a c t i o n s
were f r e q u e n t l y  c o n t e s t e d  a c c o rd in g  t o  p l e n a r y  p rocedu re  on the
b a s i s  o f  a ' p e t i t i o n '  r a t h e r  than  a ' l i b e l ' .  The most obvious
d i f f e r e n c e  between th e  two i s  a p p a re n t  in  the  Act Book a t  th e  s t a g e
where t h e  a c t i o n  was f i r s t  r e g i s t e r e d .  In t h e  case  o f  a l i b e l  th e
2c l e r k  reco rded  only  the  b a r e  f a c t  t h a t  'A p r o p o n i t  c o n t r a  B' ,  bu t  
i n  th e  case  o f  a p e t i t i o n  a summary o f  th e  c la im  was always in c lu d e d  
t o g e t h e r  w i th  some p h ra s e  l i k e  ' p r o u t  a r t i c u l a t u r  e t  d é c r é t a  c o p i a '  
t o  i n d i c a t e  t h a t  th e  c la im  had been  p r e s e n t e d  more f u l l y  in  formal 
' a r t i c l e s '  and t h a t  cop ies  had been o rd e re d  by th e  judge f o r  th e
3b e n e f i t  o f  th e  d e f e n d e r s .  I t  i s  n o t  q u i t e  c l e a r  what advantages  
o r  d i s a d v a n ta g e s  t h e r e  may have been in  beg inn ing  an a c t i o n  by one 
or  o t h e r  o f  t h e s e  methods,  b u t  once th e  a c t i o n  was under  way t h e r e  
was no d i s t i n c t i o n  in  t h e  form in  which they  were c o n t e s t e d .
There may have been one p o s s i b l e  advantage  in  p roceed ing  
by p e t i t i o n  r a t h e r  than  by l i b e l .  Once a l i b e l  had been drawn up,  
i t  had th en  to  be fo rm a l ly  r e g i s t e r e d  in  t h e  c o u r t  r e c o r d .  This
1. i i ,  p . 313.
2. See below. Appendix IV, p . 355 . ' P r o p o n i t '  comes from the
o p e r a t i v e  p h ra s e  o f  t h e  l i b e l  ' d i c o  e t  propono in j u r e ' .
3. See below. Appendix IV, p . 355. A l t e r n a t i v e l y  t h e  p h ra s e
appears  as ' p r o u t  l a t i u s  a r t i c u l a t u r  . . . '
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accounts  f o r  th e  many s h o r t  *A v B' e n t r i e s  d e s c r ib e d  above;  i t  
accoun ts  a l s o  f o r  t h e  f a c t  t h a t  whereas the  d e t a i l s  o f  a p e t i t i o n  
were r e c o rd e d ,  i t  was only  t h e  f a c t  o f  a l i b e l  hav ing  been p r e ­
s e n t e d  t h a t  found i t s  way i n t o  th e  Act Book. R e g i s t r a t i o n  was no 
doubt  a b r i e f  f o r m a l i t y  b u t  i t  was a very  n e c e s s a r y  one; a l i b e l  
had no fo r c e  u n t i l  i t  had been r e g i s t e r e d .  In one c a s e  in  the  
Loth ian  c o u r t  t h e  o f f i c i a l  d ec reed  l e t t e r s  a g a i n s t  t h e  de fende r  f o r  
n o t  answer ing t o  th e  l i b e l ,  b u t  t h e  d e f e n d e r ' s  p r o c u r a t o r  a s s e r t e d  
in  defence  t h a t  'by  m idn igh t  l a s t  n i g h t  t h e  l i b e l  had n o t  been 
r e g i s t e r e d ' . ^  As t h i s  p a r t i c u l a r  a c t i o n  does n o t  appea r  aga in  i t  
would seem t h a t  t h i s  o b j e c t i o n  was upheld .  In th e  case o f  a 
p e t i t i o n ,  however,  th e  f a c t  o f  i t s  v e rb a l  p r e s e n t a t i o n  in  c o u r t  
apud a c t a  would have removed t h e  need f o r  any f u r t h e r  r e g i s t r a t i o n .
2Once the  l i b e l  had been r e g i s t e r e d  a d i e t  was a s s ig n e d  
f o r  th e  de fende r  to  make h i s  r e p l y  - the  d i e t  known as ' ad 
respondendum' . The i n t e r v a l  a l low ed  to  t h e  de fen d e r  t o  p r e p a re  
h i s  r e p l y  v a r i e d  c o n s i d e r a b l y ,  no doubt acc o rd ing  to  t h e  com plex i ty  
o f  the  case  and t o  t h e  c i rc u m s ta n c e s  o f  th e  p a r t i e s ;  th e  p e r i o d  o f  
a week occurs  more f r e q u e n t l y  than  any o t h e r .  The de fende r  had 
t h r e e  o p t i o n s  open to  him a t  t h e  d i e t  ad respondendum - a p a r t ,  t h a t  
i s ,  from d e c l i n i n g  to  appea r .  He might  deny th e  l i b e l ,  i n  which 
case  th e  s t a g e  known as ' l i t i s c o n t e s t a t i o n '  was ach ieved  and th e
1. Acta I ,  f o . lOv, Skai thmure v. Crawford.
2. For th e  remainder  o f  t h i s  d i s c u s s i o n  o f  p l e n a r y  p rocedure  
' l i b e l '  w i l l  be un d e r s to o d  to  mean ' l i b e l  o r  p e t i t i o n ' .
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c la im  was p u t  to  t h e  p u r s u e r ' s  p r o o f ;  he might a l s o  deny i t  
w h i le  a t  t h e  same t ime b r i n g i n g  a l i b e l  o f  h i s  own a g a i n s t  the  
p u r s u e r ,  i n  which case  th e  two c la ims  were su b se q u e n t ly  hea rd  
contemporaneously  as ' c o n v e n t i o '  ( th e  o r i g i n a l  l i b e l )  and 
' r e c o n v e n t i o '  ( t h e  r e s p o n s iv e  l i b e l ) ;  o r  he might  r a i s e  an 
o b j e c t i o n ,  o r  ' e x c e p t i o n ' ,  a g a i n s t  t h e  l i b e l .
( i i i )  L i t i s c o n t e s t a t i o n
The s t a g e  o f  l i t i s c o n t e s t a t i o n  was d e f in e d  by S t a i r  
a s  a j u d i c i a l  c o n t r a c t  between p a r t i e s  t h a t  t h e  cause  shou ld  come 
to  i t s  p ro p e r  co n c lu s io n  a c c o rd in g  to  the  p r o o f  o r  d i s p r o o f  con­
t a i n e d  in  th e  a c t i o n . ^  Once t h i s  s t a g e  had been r eached  t h e  way 
was open f o r  t h e  p u r s u e r  to  p rove  h i s  l i b e l  acc o rd in g  to t h e  r u l e s  
o f  p l e n a r y  p ro c e d u re .  A d i e t  might  be a s s ig n e d  t o  him 'ad  
ponendum e t  a r t i c u la n d u m '  - t h a t  i s  to  say ,  f o r  him to  produce 
h i s  l i b e l  and go o ve r  each a r t i c l e  ( i . e .  each s e p a r a t e  p o in t )  one 
by one.  This  was by no means an au tom at ic  s t e p  and may w el l  have 
been a t  the  d i s c r e t i o n  o f  th e  judge ,  acco rd ing  to  whether  the  
i n d i v i d u a l  p o i n t s  needed to  be e x p l a in e d ,  perhaps  f o r  th e  f i r s t  
t im e ,  o r  whether  the y  were s u f f i c i e n ^ ^  c l e a r .  I t  must be rememberedA
t h a t  with  a l a r g e l y  w r i t t e n  p ro c e d u re  acc es s  to  an a d v e r s a r y ' s  
documents was n o t  always g u a ra n te e d ;  fu r th e rm o re ,  a l though  the  
de fende r  would be aware o f  th e  o b j e c t  o f  th e  c la im ,  i t  might  be some 
t ime b e fo re  he cou ld  o b t a i n  a c l e a r  id e a  o f  th e  grounds on which i t
1. James Dalrymple,  1 s t  V iscount  S t a i r ,  The I n s t i t u t i o n s  o f  the  
Law of  S c o t l a n d ,  (1832) ,  i i ,  bk. 4, t i t .  x l , p p . 927-8.
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was based .  In one case o f  t o r t u o u s  com plexity  t h a t  h a d - a l r e a d y  
been runn ing  f o r  w e l l  over  a y e a r  t h e  p r o c u r a t o r  f o r  t h e  defence 
p r o t e s t e d  in  d e s p a i r  t h a t  he was q u i t e  unab le  t o  p r e p a r e  any 
' c o n t r a r y  a r t i c l e s '  on which to b ase  h i s  case  s in c e  a l l  h i s  e f f o r t s  
to  o b t a i n  cop ies  o f  t h e  p u r s u e r ' s  a r t i c l e s  had been in  v a i n . ^
The d i e t  ad a r t i c u l a n d u m  cou ld  be succeeded  by one o f
two d i e t s ;  i t  cou ld  be fo l lowed  by an o p p o r t u n i t y  f o r  th e  defence
2t o  r e p l y  to  th e  a r t i c l e s ,  a l th o u g h  t h i s  i s  c o m p ara t iv e ly  r a r e ;  
o r ,  more f r e q u e n t l y ,  i t  would be fo l lowed  by th e  d i e t  ' ad pub l icandum ' 
a t  which t h e  grounds o f  t h e  l i b e l  were fo rm a l ly  p u b l i s h e d  and made 
a v a i l a b l e  t o  t h e  oppos ing  p a r t y .  Once t h e  l i b e l  had th us  been 
f o rm a l ly  p r e s e n t e d  and ad m i t t e d  to  p r o b a t i o n  th e  p u r s u e r  could b r i n g  
forward h i s  ev idence .  P le n a ry  p rocedu re  a l lowed  t h e  p u r s u e r  t h r e e  
c o u r t  days ( t h a t  i s ,  t h r e e  s e p a r a t e  d i e t s )  in  which t o  prove h i s
3c la im ;  i t  was n o t ,  however,  o b l i g a t o r y  to  use  a l l  t h r e e  and in  
p r a c t i c e  the  t h i r d  was o f t e n  d e c l i n e d . ^  There were t h r e e  methods 
o f  p r o o f  open to  him - o a t h ,  document and w i tn e s s .
( iv )  P ro b a t io n  by Oath
Formal o a t h s ,  as might  be expec ted ,  p la y ed  an im p o r tan t  
p a r t  in  th e  p ro cee d in g s  o f  t h e  e c c l e s i a s t i c a l  c o u r t s ^  and o f t e n
1. Acta I ,  fo .  308V, Blacks tock  b. Machane.
2. E.g.  i b i d . , fo .  S i r ,  Ker v. Lauson.
3. The terms were d e s c r ib e d  as ' a d  probandum pro  p r i m o ' ,  ' . . .  pro
s e c u n d o ' ,  ' . . .  p ro  t e r t i o ' .  The t h r e e  d i e t s  seem to  accord
w i th  E n g l i s h  p r a c t i c e  ( c f .  Woodcock, C a n t e rb u ry , p . 53; Hockaday, 
' G l o u c e s t e r ' ,  p . 257).
4. E.g .  Acta I ,  fo .  69 r ,  Bassantyne v. Bassan tyne .
5. As th e y  d id  in  t h e  l a y  c o u r t s  a l s o  ( c f .  D.M. Walker,  ' E v i d e n c e ' ,  
S c o t t i s h  Legal H i s t o r y ,  p p . 311-14) .
proved  d e c i s i v e .  In th e  Lo th ian  c o u r t  such o a th s  were used  in  
two r o l e s  in  p a r t i c u l a r .  The f i r s t  was th e  ' o a t h  o f  calumny'
(juramentum calumnie)  which f o r  long s u rv iv e d  as a f e a t u r e  o f
1 2 S co ts  Law. I t  was d e s c r i b e d  by Wil l iam Hay as ' t h e  oa th  sworn
b e f o r e  l i t i g a t i o n  by th e  d e f e n d a n t ,  t h a t  he b e l i e v e s  h i s  cause i s
3j u s t ,  and by t h e  p l a i n t i f f ,  t h a t  he b e l i e v e s  h i s  s u i t  i s  j u s t ' .
Once demanded, n e i t h e r  p a r t y  could  r e f u s e  t h i s  o a th  w i thou t  conceding 
the  a c t i o n  as though by c o n f e s s i o n . ^  The oa th  o f  calumny was a 
r e g u l a r  f e a t u r e  of  t h e  Loth ian  c o u r t ,  bu t  appea rs  to  have been so 
much taken  f o r  g r a n te d  t h a t  no r e c o r d  o f  i t  appears  in  Acta I 
save the  b r i e f  n o te  ' t h e  p a r t y  hav ing  given h i s  o a t h ' t h e  
Dunblane Acta i s  more s p e c i f i c ,  and r e g u l a r l y  r e c o r d s  t h a t  ' t h e  
oa th  o f  calumny was r e c e i v e d . ^  The va lue  o f  such an oa th  might  
seem l i m i t e d  to  a modern o b s e r v e r ,  and c e r t a i n l y  t h e  oa th  o f  calumny 
must u s u a l l y  have been l i t t l e  more than  a f o r m a l i t y ,  b u t  we should  
n o t  u n d e re s t i m a t e  t h e  w eigh t  t h a t  could  be a t t a c h e d  to  sworn o a t h s ;  
i n  t h e i r  second p r i n c i p a l  r o l e  i n  t h e  o f f i c i a l ' s  c o u r t  the y  could  
p rove  d e c i s i v e .
Th is  second a p p l i c a t i o n  o f  t h e  oa th  was in  th e  ' o a t h  o f  
v e r i t y ' . E i t h e r  p a r t y  cou ld  r e f e r  th e  t r u t h  o f  th e  m a t t e r  under 
d i s p u t e ,  o r  o f  any p a r t  o f  i t ,  t o  th e  oa th  o f  h i s  a d v e r s a r y ;  i f  the
1. I b i d . , p p . 312-13.
2. See above,  133n.
3. Hay 's  L e c t u r e s , p . 341.
4. Cf. the  p r a c t i c e  r eco rd ed  by B a l fou r  (BP, i i ,  p p . 359-60) .
5. ' Ju ramento  p a r t i s  p r e s t i t o '  ( e .g .  Acta 1, f o . 47 r ,  Wauchop v.  
Wauchop).
6. ' Ju ra mento  calurapnie r e c e p t o '  ( e . g .  Dunblane A cta ,  f o . 4 6 r ) .
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a d v e r s a ry  gave h i s  oa th  t h a t  h i s  c la im o r  defence was indeed
t r u e  the n  by t h a t  oa th  he would have proved h i s  c a s e ;  i f ,  on the
o t h e r  hand,  he d e c l i n e d  to  give h i s  o a th  then  he had e i t h e r  to
r e t u r n  th e  o f f e r  and p u t  th e  m a t t e r  to  th e  oa th  o f  t h e  f i r s t  p a r t y ,
o r  t o  succumb in  t h e  a c t i o n . ^  The s t r e n g t h  o f  t h i s  dev ice  was
t h a t  i t s  terms would be r e a d i l y  u n d e r s to o d  and c o n s id e re d  b in d in g
by th e  p a r t i e s  concerned;  i t  was,  as  Be ll  d e s c r ib e d  i t  i n  th e
2n i n e t e e n t h  c e n t u r y ,  a c o n t r a c t .  In one a c t i o n  in  t h e  Loth ian  
c o u r t  th e  p u r s u e r ' s  p r o c u r a t o r  ag reed  to  th e  p ro p o s a l  o f  th e  d e f e n d e r  
t h a t  th e  c o n t e n t s  o f  th e  p e t i t i o n  shou ld  be pu t  to t h e  p u r s u e r ' s  
o a t h ,  and d id  so by fo rm a l ly  ' a c c e p t i n g  t h i s  p r o p o s i t i o n ’ ( t h a t
3i s ,  t h e  terms o f  th e  m a t t e r  which were t o  be dec ided  by th e  o a t h ) .  
Such mutual a r rangem ents  opened th e  way f o r  a speedy s e t t l e m e n t  o f  
a d i s p u t e  t h a t  might  o th e rw is e  have been i n d e f i n i t e l y  p r o t r a c t e d ;  
i t  a l s o  made p o s s i b l e  a type  o f  summary p rocedure  which depended 
e n t i r e l y  on r e f e r r i n g  a p a r t i c u l a r  p r o p o s i t i o n  to  t h e  oa th  o f  th e  
o t h e r  p a r t y .  In th e  l a t t e r  c a s e ,  as  w i l l  be shown,^ i t  was 
f r e q u e n t l y  used and seems g e n e r a l l y  to  have given  s a t i s f a c t i o n ,  bu t  
as a form o f  p r o o f  in  p l e n a r y  p rocedu re  i t  was n o t  so p o p u la r .  I t  
i s  n o t  perhaps  s u r p r i s i n g  t h a t  a l i t i g a n t  who had expended much 
t ime and money i n  fo r m a l ly  c o n t e s t i n g  a s u i t  would be r e l u c t a n t  to  
h a z a rd  i t  a l l  on th e  h o n e s ty  o f  h i s  a d v e r s a ry ,  b u t  i t  remained  a
1. This  p rocedu re  was no t  c o n f in e d  to  the  c o u r t s  s p i r i t u a l  ( c f .
BP, i i ,  360-3; Walker,  ' E v i d e n c e ' ,  311-12) .
2. G.J .  B e l l ,  A D ic t i o n a r y  o f  t h e  Law o f  S c o t l a n d  (Edinburgh,  1838),  
p . 376.
3. 'A c c e p ta n te  hujusmodi r e l a t i o n e '  (Acta I ,  fo .  113v, Pety  v. Brown)
4. See below, 234-6.
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u s e f u l  r e c o u r s e  in  a c t i o n s  where more s u b s t a n t i a l  p r o o f  was in  
s h o r t  supply .
(v) The P ro d u c t io n  o f  Evidence
More s u b s t a n t i a l  p r o o f  was o f f e r e d  in  t h e  form e i t h e r  o f  
documentary ev idence  o r  o f  the  te s t im o n y  o f  w i t n e s s e s .  There was 
s u r p r i s i n g l y  l i t t l e  r e l i a n c e  p l a c e d  on documentary ev idence  in  
p l e n a r y  p ro c e d u re ,  in  c o n t r a s t  to  t h e  s i t u a t i o n  in  Can te rbury  where ,  
i t  seems,  'documentary  p r o o f  was common';^ a l though  many summary 
cases  r e v o lv e d  around  th e  p r o d u c t i o n  o f  t e s t a m e n t s  or  o f  c o n t r a c t s ,  
an occa s ion  has  y e t  to  be found in  Acta I o f  a p l e n a r y  a c t i o n  be ing  
founded on documentary p r o o f  a lo n e .  I t  was more u s u a l  to  produce
bo th  w i tn e s s e s  and documents t o g e t h e r  a t  th e  same d i e t .  In th e
a c t i o n  o f  Edward S i n c l a i r  o f  Dryden a g a i n s t  George Henr ison  o f  
F o r d e l l  t h e  f i r s t  p r o b a t o r y  d i e t  saw t h e  p ro d u c t i o n  by th e  p u r s u e r  
o f  two w i t n e s s e s ,  an in s t r u m e n t  s ig n ed  and s e a l e d  by a p u b l i c  n o t a r y ,  
a p r e c e p t  o f  s a i s i n e  under  th e  round s e a l  and the  s i g n a t u r e  o f  th e  
a rchb i shop  o f  S t  Andrews, and a second in s t ru m e n t  s igned  and s e a l e d  
by a d i f f e r e n t  n o t a r y ;  a t  th e  second d i e t  a f u r t h e r  two w i tn e s s e s
were produced and t h e  a c t i o n  th e n  d i s a p p e a r s  from t h e  Acta Book
p o s s i b l y  because t h e  d e f e n d e r  had no answer to  t h e  w eight  o f  ev idence
2ranged a g a i n s t  him. At o t h e r  t im es  i t  might  be t h e  p o l i c y  o f  the  
adverse  p a r t y  to a t t a c k  th e  v a l i d i t y  o f  a document so p roduced ,  and
1. Woodcock, C a n te rb u ry , p . 55.
2. Acta I ,  f o s .  217v,  224r ,
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h i s  could  be done so long as th e  document i n  q u e s t i o n  had been 
produced p u r e l y  as ev idence  and n o t  as  p a r t  o f  t h e  c l a i m a n t ' s  
t i t l e  t o  p u r s u e ,^  I t  shou ld  n o t  be f o r g o t t e n ,  however,  t h a t  th e  
p u r s u i t  o f  a p l e n a r y  a c t i o n  invo lved  a g r e a t  d ea l  o f  documenta t ion  
and l i t t l e  v e r b a l  p ro c e d u re ;  a t  any one t ime th e  q u a n t i t y  o f  
p ap e r s  in  c i r c u l a t i o n  must have been c o n s i d e r a b l e ,  and i t  was o n ly  
in  th e  p r e s e n t a t i o n  o f  ev idence  t h a t  t h e r e  appea rs  to have been an 
o l d - f a s h i o n e d  p r e f e r e n c e  f o r  w i t n e s s e s .
The use  o f  w i t n e s s e s  in  th e  church c o u r t s  marked a
s i g n i f i c a n t  d e p a r t u r e  from t h e  o ld  t r a d i t i o n  o f  compurgation by
which an accused  man could  assemble  in  c o u r t  a p r e s c r i b e d  number o f
w i tn e s s e s  o f  good s t a n d i n g  who would be p r e p a re d  to  t e s t i f y  to  the
hones ty  o f  h i s  c h a r a c t e r ,  and th u s  t o  the  u n l i k e l i h o o d  o f  h i s  be ing
g u i l t y  o f  th e  cha rge .  I t  i s  p ro b a b le  t h a t  t h i s  t r a d i t i o n  l e f t  a
l a s t i n g  p r e j u d i c e  in  f av o u r  o f  as sem bl ing  as many w i tn e s s e s  as
p o s s i b l e  to  t e s t i f y  in  a p a r t i c u l a r  cause ,  b u t  s i x t e e n t h - c e n t u r y
w i tn e s s e s  gave ev idence  to  f a c t s ,  i n  accordance  w i th  modern p r a c t i c e .
The p o i n t  a t  which t h i s  development took p l a c e  in  th e  s e c u l a r  c o u r t s
i s  obscure  b e f o r e  th e  f i f t e e n t h  c e n tu ry  and can on ly  be assumed t o
2have fo l lowed th e  p r a c t i c e  o f  th e  church c o u r t s ,  where th e  ev idence  
i s  much e a r l i e r .  In an a c t i o n  b rough t  by th e  monks o f  P a i s l e y  over 
t h e  lands  o f  Monachkeneran in  1233 t h e r e  were two s e p a r a t e  p r o d u c t i o n s
1. See above,  204.
2. Walker,  'E v i d e n c e ' ,  p p . 304-5,
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o f  w i tn e s s e s  a t  which s p e c i f i c  q u e s t i o n s  were p u t  to  them
conce rn ing  th e  d i s p u te d  p r o p e r t y ,  and answers taken  as e v id e n c e .^
This  p a r t i c u l a r  d i s p u t e  was n o te d  by Cosmo Innes  as  t h e  e a r l i e s t
2example o f  w i tn e s s e s  d e c l a r i n g  on a p o i n t  o f  f a c t  and,  a l though
t h e  p r a c t i c e  may n o t  th e n  have been u n i v e r s a l , i t  c e r t a i n l y  s e t  t h e
p a t t e r n  f o r  l a t e r  development .  One o t h e r  'modern '  development in
t h e  use o f  w i tn e s s e s  i s  i l l u s t r a t e d  by the  Dunblane Acta - the
p ro d u c t i o n  o f  t h e  ' e x p e r t  w i t n e s s ' .  An a c t i o n  was moved by th e
p r o c u r a t o r  f i s c a l  o f  Dunblane a g a i n s t  a c h a p l a in  f o r  t h e  a l l e g e d
wounding in  t h e  arm o f  a layman. The layman concerned h im s e l f
p r o t e s t e d  t h e  c h a p l a i n ' s  innocence  and two d o c t o r s  were produced
who, having  c a r e f u l l y  examined th e  man, t e s t i f i e d  t h a t  they  could
3f i n d  no t r a c e  o f  a wound on e i t h e r  o f  h i s  arms ,
Witnesses  were g e n e r a l l y  c i t e d  to  appear  in  c o u r t  on a 
c e r t a i n  day,  in  t h e  same manner as  the  p a r t i e s  to  a s u i t ,  and 
s i m i l a r  d i f f i c u l t i e s  were enco u n te red  in  e n fo rc i n g  t h e i r  a t t e n d a n c e .  
I t  seems to  have been th e  p r a c t i c e  i n  the  c i v i l  j u r i s d i c t i o n  to  
d ec ree  l e t t e r s  under  ' g r e a t e r  p a i n s '  upon w i tn e s s e s  who had f a i l e d  
to  appear  on t h e  ap p o in ted  day ,  so t h a t  th e y  r i s k e d  b e in g  p u t  to th e  
horn  i f  th e y  f a i l e d  a second t i m e . ^  Acta I c o n t a i n s  many r e f e r e n c e s  
to  ' l e t t e r s '  be ing  dec reed  a g a i n s t  contumacious w i t n e s s e s , ^  and i t
1. Regist fum de M o n a s te r i i  de P a s s e l e t  (M ai t land  Club,  1832; 
New Club, 1877),  p p . 166-7.
2. Innes ,  A n t i q u i t i e s , p . 214.
3. Dunblane A cta ,  fo .  142r.
4. BP, i i ,  p . 354.
5. E.g.  Acta I ,  fo .  2 3 r ,  Wardlaw v.  Wauchop.
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%would seem t h a t  as in  the  case o f  o t h e r  summonses made in  th e
course  o f  an a c t i o n  on ly  one c i t a t i o n  was i s s u e d . ^  Th is  c i t a t i o n
would c o n t a in  th e  t h r e a t e n e d  p e n a l t y  o f  su sp e n s io n ,  o r  even o f
excommunication.  On one o c c a s io n ,  a f t e r  th e  d e c r e e t  o f  l e t t e r s
o f  censure  a g a i n s t  some r e l u c t a n t  w i t n e s s e s ,  two o f  them were
r e c e i v e d  i n  c o u r t  and fo r m a l ly  a b s o lv e d ,  a l though  t h e  r e c o r d  does
no t  s p e c i f y  th e  p e n a l t y  th e y  had i n c u r r e d .  However, when a b e a r e r
o f  l e t t e r s  d i r e c t e d  a g a i n s t  w i tn e s s e s  in  th e  a c t i o n  o f  George Hay
a g a i n s t  Lord Borthwick was a t t a c k e d  and r e l i e v e d  o f  h i s  p a p e r s ,  i t
was d e f i n i t e l y  ' l e t t e r s  excommunicatory a g a i n s t  v a r i o u s  w i t n e s s e s '
2t h a t  he was c a r r y i n g .  As w i th  th e  i n i t i a l  c i t a t i o n  o f  p a r t i e s ,
th e  summons o f  w i tn e s s e s  had to  be p r o p e r l y  c a r r i e d  ou t  and i t  i s
p o s s i b l e  t h a t  c o u r t  o f f i c e r s  were sometimes c a r e l e s s  in  t h e i r  d u t i e s .
I t  happened in  one a c t i o n  t h a t  th e  demand f o r  th e  d e c r e e t  o f  l e t t e r s
<1a g a i n s t  a b s e n t  w i tn e s s e s  was opposed on th e  pounds t h a t  the  ex e c u t io n  
o f  th e  summons had been f a l s e ;  th e  p r o c u r a t o r  was s u f f i c i e n t l y  
c o n f id e n t  o f  h i s  a l l e g a t i o n s  as to  demand from th e  e x e c u t in g  o f f i c e r  
h i s  o a th  t h a t  t h e  summons had indeed  been l a w f u l l y  exec u ted ,  b u t  th e
3o f f i c e r  d e c l in e d  to  appear .
D is tance  and expense ,  q u i t e  a p a r t  from p e r s o n a l  i n c l i ­
n a t i o n  o r  the  f e a r  o f  i n t i m i d a t i o n ,  must o f t e n  have d i s c o u ra g e d  t h e  
a t t e n d a n c e  o f  w i t n e s s e s ,  and t h e  s t r i c t  a p p l i c a t i o n  o f  p e n a l t i e s  may
1. See above,  201.
2. ' L i t t e r a s  excom munica to r ia les  supe r  n o n u l l i s  t e s t i b u s  contu-  
m a c ib u s ' ,  (Acta I ,  fo .  1 61v ) .
3. Acta I ,  fo .  226r ,  Ker v.  Lauson.
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have been no more than  was a b s o l u t e l y  n e c e s s a r y  t o  en fo rce  i t .
Concess ions  were made, however,  t o  th o s e  who had genuine excuses
f o r  n o n - a t t e n d a n c e :  a n o t a r y  might  be d e t a i l e d  t o  go and examine
someone who, e i t h e r  on th e  grounds o f  s i c k n e s s  o r  t h e  eminence o f
h i s  p o s i t i o n ,  could n o t  be expec ted  t o  appear  i n  c o u r t o r ,  i f ,
th e  w i tn e s s e s  l i v e d  a t  too g r e a t  a d i s t a n c e  from th e  c o u r t ,  the
o f f i c i a l  might  send a r e q u e s t  t o  a  l o c a l  commissary t h a t  th e  exami-
2n a t i o n  should  be c a r r i e d  ou t  i n  s i t u . The commissary would be 
r e q u e s t e d  t o  examine t h e  w i tn e s s e s  acc o rd in g  to  ' t h e  a r t i c l e s  and 
i n t e r r o g a t o r i e s '  which would be s e n t  from th e  c o u r t  and to  r e t u r n
3th e  d e p o s i t i o n s  in  con f idence .
When th e  w i tn e s s e s  d id  appea r  on th e  ap p o in te d  day they  
were r e q u i r e d  on ly  to  be adm i t t e d  and sworn in  the  p re s en ce  of  t h e  
c o u r t ,  and th e  Act Book r e c o r d s  o n ly  t h a t  th e  oa th  had been g i v e n .^  
They would the n  be a s s ig n e d  a t ime f o r  exam ina t ion ,  p ro b a b ly  i n  th e
5a f t e r n o o n  a t  t h e  end o f  the  d a i l y  s e s s i o n ,  which would be c a r r i e d  
ou t  in  p r i v a t e  w i th o u t  p a r t y  o r  p r o c u r a t o r  be ing  p r e s e n t ,  a cc o rd ing  
to  t h e  r e q u i re m en ts  o f  t h e  canon law.^  The examinat ion  was based  on
1. Or bo th  c o n s i d e r a t i o n s  migh t  a p p ly ,  as in  th e  case  of  t h e  w i tn e s s
who was ' e g r e g i a  pe r so n a  e t  i n f i r m a t a '  ( i b i d . , fo .  43v,  Lindsay v,
Borthwick;  c f .  a l s o  i b i d . , fo .  59 r ,  Brown v. P e ty ) .
2. E.g.  SRC, Morton P apers ,  GD150/1735.
3. Cf. St A. Form. , i ,  259, 262.
4. I . e .  ' j u r a m e n t i s  p r e s t i t i s ' .  This  ph rase  was i n v a r i a b l e  a f t e r
t h e  p ro d u c t i o n  o f  w i t n e s s e s .  The form o f  th e  w i t n e s s e s '  oa th
would p ro b ab ly  have been v e ry  s i m i l a r  to t h a t  g iven  by B al four
(BP, i i ,  373).  We t a l k  o f  w i tn e s s e s  r a t h e r  than  'w i t n e s s '
s in c e  no case has y e t  been found which r e l i e d  on t h e  d e p o s i t i o n
of  on ly  one w i tn e s s ;  a c c o rd in g  to  B a l fo u r ,  ' p r o b a t i o u n  a l l a n e r l i e  
be ane w i t n e s s ,  i s  n o t  s u f f i c i e n t  o f  the  law ( BP, i i ,  373).
5. See above,  99.
6. B i s s e t ' s  Rolment,  i i i ,  143.
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' a r t i c l e s  and i n t e r r o g a t o r i e s ' :  t h a t  i s ,  th e  commissary o r  n o t a r y
d e t a i l e d  to  make t h e  exam ina t ion  framed h i s  f i r s t  s e t  o f  q u e s t i o n s
acc o rd ing  to  t h e  p o i n t s  c o n ta in e d  in  t h e  a r t i c l e s  o f  th e  l i b e l ;
when th e  r e s u l t i n g  d e p o s i t i o n s  had been taken  down and s ig n e d ,  the
c ro s s - e x a m i n a t i o n  was conducted  on t h e  b a s i s  o f  a second s e t  o f
q u e s t i o n s ,  o r  ' i n t e r r o g a t o r y ' ,  which had been drawn up by th e
p r o c u r a t o r  o f  t h e  adverse  p a r t y .  I t  was o b v io u s ly  im por tan t  t h a t
th e  d e f e n d e r ' s  p r o c u r a t o r  be f u l l y  a c q u a in te d  w i th  th e  grounds o f
th e  p u r s u e r ' s  c la im ,  s in c e  w i th o u t  them he would be unab le  to  compose
an e f f e c t i v e  i n t e r r o g a t o r y ,  and com pla in t s  t h a t  th e  a r t i c l e s  were
be ing  w i th e l d  a r e  a r e g u l a r  f e a t u r e  o f  th e  Act  Books.^ G e n e ra l ly ,
however,  th e  exam ina t ion  o f  th e  w i tn e s s e s  p roceeded  w i th o u t  d i s p u t e ;
once a l l  t h e  d e p o s i t i o n s  had been ta ken  a d i e t  was a s s ig n e d  ' ad
publicandum p r o d u c t a ' a t  which t h e  r e s u l t s  o f  t h e  exam ina t ion  and
and c r o s s - e x a m i n a t i o n ,  so f a r  known on ly  t o  th e  examiner ,  would be
2made p u b l i c  in  c o u r t .
When t h e  p u r s u e r  had p roduced  a l l  h i s  p r o o f  and fo rm a l ly
p u b l i s h e d  i t  in  c o u r t  a d i e t  was s e t  ' ad opponendum' a t  which th e
d e fen d e r  could  lodge  any f i n a l  o b j e c t i o n s  a g a i n s t  th e  c la im or  th e
3ev idence  p roduced  in  i t s  f a v o u r .  ( I t  must be remembered t h a t  in  
t h e  case o f  an uncom pl ica ted  c o n t e s t  o f  t h e  p r i n c i p a l  l i b e l  the
1. E.g.  Acta I ,  fo.. 24r ,  Gould v.  Thayne. Cf. a l s o  above,  208.
2. E.g .  i b i d . , fo .  76r ,  Ker v.  Lauson.
3. E.g.  i b i d . ,  fo .  34v, Hamilton v. Hamilton.
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o b l i g a t i o n  was f o r  t h e  p u r s u e r  t o  p rove  h i s  case and f o r  the  
de fen d e r  t o  o b j e c t  t o  i t ,  bu t  n o t  t o  produce a case  o f  h i s  own.
I f  th e  de fen d e r  had chosen t o  answer t h e  o r i g i n a l  l i b e l  by p roduc ing  
a r e c o n v e n c io , or  c o u n t e r - c l a i m ,  he would have had an equa l  oppor­
t u n i t y  t o  prove  i t ,  w i th  h i s  own d i e t s  f o r  p r o o f  e t c . ) .  The 
o b j e c t i o n s  r a i s e d  a t  t h e  d i e t  ad opponendum seem u s u a l l y  t o  have 
been l i t t l e  more than  a f o r m a l i t y .  The L a t in  p h ra s e  which occurs  
r e g u l a r l y  a t  t h i s  s t a g e  o f  an a c t i o n  was ' p r o c u r a t o r  o b j e c i t  
g e n e r a l i t e r  o b j e c t i o n e s  j u r i s ' , ^  bu t  i t  might  a l s o  be th e  case  t h a t  
the  defend ing  p a r t y  d e c l i n e d  t o  make any use o f  th e  d i e t  a t  a l l ;  
i n  th e  l a t t e r  case  th e  p u r s u e r ' s  p r o c u r a t o r  would app ly  t o  have the  
d i e t  ' c i rcum duced ' ,  which meant e f f e c t i v e l y  t h a t  t h e  d i e t  and th e  
m a t t e r  a s s ig n e d  t o  i t  l a p s e d ,  and th e  case  p roceeded  t o  the  nex t  
s t a g e .  In e i t h e r  ev e n t ,  and t h i s  s u g g es t s  t h a t  th e  s t a t e m e n t  o f  
' g e n e r a l  o b j e c t i o n '  had only  formal s i g n i f i c a n c e ,  th e  case  would 
then  p roceed  to  th e  p e n u l t im a te  d i e t ,  ' ad concludendbm' . On 
o c c a s io n ,  however, t h e  o b j e c t i o n s  r a i s e d  a t  th e  d i e t  ad opponendum 
were c l e a r l y  o f  g r e a t e r  s u b s t a n c e .  As u s u a l  t h e  n a t u r e  o f  the  
o b j e c t i o n s  was n o t  r e c o rd e d  i n  th e  Act Book; t h e  e n t r y  might read  
j u s t  ' o b j e c t i o n s  were p r o d u c e d ' ,  a l though  i t  was once no ted  t h a t  th e  
o b j e c t i o n s  a ro s e  from th e  d e p o s i t i o n s  o f  th e  w i t n e s s e s . ^  In t h i s  
even t  th e  o b j e c t i o n s  c l e a r l y  had th e  same va lue  as e x c e p t io n s ;  a
1. E.g .  i b i d . , fo .  34v, Hamil ton v.  Hamilton.
2. E .g .  i b i d . , fo .  119r ,  Newton v. S c o t t .  This  cou ld  be a p p l i e d
to  any d i e t  which th e  a p p r o p r i a t e  p a r t y  f a i l e d  t o  u t i l i s e ,  and
g e n e r a l l y  th e  case  would p roceed  smoothly to  t h e  nex t  d i e t .
The i n v a r i a b l e  formula  was ' p r o c u r a t o r  p r o t e s t a b a t u r  quod 
c e d e r e t  s i b i  p ro  t e r m i n e ' .
3. ' O b je c t io n ib u s  p r o d u c t i s '  ( e . g .  i b i d . ,  fo .  52 r ,  Wardlaw v. Wauchop)
4. I b i d . ,  fo .  56r ,  Gould v. Thayne.
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te rm was a s s ig n e d  f o r  th e  o t h e r  p a r t y  to  s t a t e  h i s  p o s i t i o n  and 
then  th e  v a l i d i t y  o f  t h e  o b j e c t i o n s  would be dec ided  by an i n t e r ­
l o c u t o r y  decree  o f  the  judge .  I f  t h e  o b j e c t i o n s  were deemed 
a c c e p t a b l e  th e  way was open f o r  a new and d i s t i n c t  c o n t e s t  on them
a l o n e , ^  b u t  i f  t h e y  were r e j e c t e d  the  a c t i o n  would be resumed where
2i t  had been i n t e r r u p t e d  and would p roceed  ad concludendum. This 
p e n u l t i m a t e  d i e t  l e f t  ve ry  l i t t l e  mark in  Acta I ; g e n e r a l l y  
' c o n c l u s o '  i s  a l l  t h a t  a p p e a r s ,  so i t  i s  n o t  c l e a r  whether  t h i s  d i e t  
p ro v id ed  an o p p o r t u n i t y  f o r  t h e  p a r t i e s  to  sum up t h e i r  r e l a t i v e  
p o s i t i o n s  o r  whe ther  i t  was mere ly  f o r  t h e  judge to  pronounce th e  
formal co n c lu s io n  o f  t h e  ca se .  In e i t h e r  c a s e ,  once t h e  a c t i o n  
had been fo rm a l ly  conc luded ,  no f u r t h e r  ev idence  o r  submiss ions  were 
a d m is s ib le  and a d i e t  was a s s ig n e d  ' ad s e n te n t i a n d u m ' , f o r  th e  
pronouncing  o f  s e n te n c e .
Before we go on t o  c o n s id e r  th e  p a r t  p l a y e d  by ex c e p t io n s  
in  p l e n a r y  p ro c e d u re ,  i t  may be u s e f u l  i f  we pause  h e r e  and b r i e f l y  
summarise the  s t a g e s  o f  an a c t i o n  so f a r  c o n s id e re d .  When a l i b e l  
had been r e g i s t e r e d  and th e  p a r t i e s  c i t e d  to  appea r ,  a d i e t  was 
a s s ig n e d  to  t h e  d e f e n d e r  to  make h i s  answer to  t h e  p u r s u e r ' s  cl a im  
(ad respondendum). I f  he chose to  c o n t e s t  th e  a c t i o n  he would deny 
th e  l i b e l  and the  case  would p rocédé  to  l i t i s c o n t e s t a t i o n .  The 
p u r s u e r  might  then  u se  t h e  d i e t  ad a r t i cu la ndum  t o  s e t  ou t  e x a c t l y
1. E .g .  i b i d . , fo .  52 r ,  Wardlaw v. Wauchop. The a c t i o n  would then  
p roceed  in  t h e  same way as  f o r  an e x c e p t io n  (see  below, 225 ) ,  
bu t  the  o b j e c t i o n s  were termed ' o b l a t a ' .
2. As happened in  t h e  a c t i o n  o f  Gould v. Thayne ( i b i d . , fo .  6 1 r ) .
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what he in te n d e d  to  prove in  t h e  l i b e l  which could th e n  be fo rm a l ly  
' p u b l i s h e d '  i n  c o u r t  (ad publ icandum) . Three p ro b a to r y  d i e t s  
were then  a v a i l a b l e  to  t h e  p u r s u e r ,  du r ing  which he cou ld  produce 
ev idence  on b e h a l f  o f  h i s  cl a im i n  t h e  form o f  o a t h ,  document o r  
t h e  d e p o s i t i o n  o f  w i t n e s s e s .  This  ev idence  was then  a l s o  made 
p u b l i c  and th e  de fende r  was g iven  an o p p o r t u n i t y  to  i n t r o d u c e  any 
f i n a l  o b j e c t i o n s  b e f o r e  t h e  a c t i o n  was fo rm a l ly  concluded by th e  
judge .  Such were th e  ba re  bones o f  p l e n a r y  p ro c e d u re ,  and i f  t h e r e  
had been no more t o  i t  than  t h a t  th e  Act Books would be ve ry  much 
s h o r t e r  and v e ry  much e a s i e r  t o  fo l low .
(v i )  Excep t ions
The p rocedu re  o u t l i n e d  above c l e a r l y  assumes one t h i n g  
t h a t  t h e  de fende r  would have been c o n te n t  to  al low th e  p u r s u e r  t o  
p r e s e n t  and prove  h i s  l i b e l  un h in d e re d ;  f o r  a v a r i e t y  o f  r ea sons  
t h i s  was sometimes t h e  c a s e .  More o f t e n ,  however, one or  more 
ex c e p t io n s  were i n t r o d u c e d  by which th e  e n t i r e  a c t i o n  might  be n u l l i ­
f i e d ,  o r  by which t h e  d e f e n d e r  cou ld  sc$ze th e  i n i t i a t i v e  in  t h e  
s u i t .  Eng l i sh  s ou rces  have a l r e a d y  sugges ted  t h a t  much of  th e  
t ime of  an e c c l e s i a s t i c a l  c o u r t  might  be ta ken  up w i th  e x c e p t io n s ,  
and t h i s  was c e r t a i n l y  th e  case  in  th e  Lothian  c o u r t  where a lmost  
eve ry  s e r i o u s l y  c o n t e s t e d  a c t i o n  invo lved  t h e  i n t r o d u c t i o n  o f  
e x c e p t i o n s . ^  In g e n e r a l ,  and accord ing  to  th e  u s u a l  p r a c t i c e  o f
1. The case of  Newton v. S c o t t  (see above,  217n ) was one example
of  a c o n t e s t e d  a c t i o n  t h a t  d id  no t  invo lve  e x c e p t io n s .
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the  Act Books, no d e t a i l s  a r e  given beyond the  b r i e f  n o t e  t h a t  
' e x c e p t i o n s  were p r o d u c e d ' , ^  and we a r e  o b l i g e d  to t u r n  to  B a l fo u r  
f o r  guidance on th e  v a r io u s  forms th e y  could take.
B al fo u r  d i s t i n g u i s h e d  two ty p e s  o f  ex c e p t io n  - d i l a t o r y  
and peremptory .  A d i l a t o r y  e x c e p t i o n ,  as t h e  name s u g g e s t s ,  s e rved  
mere ly  to  de lay  th e  a c t i o n  and d id  no t  r e f l e c t  on th e  b a s i c  v a l i d i t y  
o f  t h e  c la im ;  i t  might  i t s e l f  be d iv i d e d  i n t o  two c a t e g o r i e s  
d e c l i n a t o r y ,  o r  ' r e c u s a t o r y ' ,  e x c e p t io n s  and d i l a t o r y  e x ce p t io n s  
p r o p e r .  D e c l i n a t o r y  e x c e p t io n s  were made a g a i n s t  t h e  competence o f  
th e  judge  o r  th e  v a l i d i t y  o f  th e  c o u r t ,  or  th e y  p r e s e n t e d  some o t h e r  
r ea s o n  t h a t  would make t h e  a c t i o n  incompeten t  a t  t h a t  t ime and p l a c e ,  
w h i le  a d i l a t o r y  e x c e p t io n  cou ld  pos tpone  an a c t i o n  u n t i l  th e  c la im
became r e l e v a n t ,  such as  'quflj2p ony man c r a v i s  h i s  deb t  b e f o i r  t h e  
t i m e ’ . A l l  d i l a t o r y  e x c e p t io n s  had to  be proposed  b e f o r e  l i t i s ­
c o n t e s t a t i o n  took p l a c e ,  w i th  p r i o r i t y  be ing  given to  d e a l in g  w i th  
d e c l i n a t o r y  e x c e p t io n s .
A s i m i l a r  a p p l i c a t i o n  o f  d i l a t o r y  e x c e p t io n s  i s  to  be found 
in  th e  church c o u r t  r e c o r d s .  In 1543 th e  E a r l  o f  B o th w e l l ' s  d iv o rc e  
a c t i o n  a g a i n s t  h i s  wife  was r e m i t t e d  to  a s p e c i a l  commission a f t e r  
th e  coun tess  had s u c c e s s f u l l y  p roposed  ’a number o f  r e c u s a t o r y
1. ' P r o d u c t i s  e x c e p t i o n i b u s ' or  ' p r o d u c t a  e x c e p t i o n e '  ( e . g .  i b i d . , 
fo .  14v, Meldrum v. H epburn ) .
2. i i ,  343. B a l f o u r ' s  d i s c u s s i o n  o f  e x c e p t io n s  may be found
i b i d . ,  i i ,  343-9.
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e x c e p t io n s  a g a i n s t  th e  o f f i c i a l  in  th e  d i e t  a s s ig n e d  t o  answering 
the  l i b e l S h e  had in  f a c t  a l l e g e d  t h a t  th e  ju d g e ,  Abraham 
C r ic h to n ,  was r e l a t e d  to  h e r  husband.  This  e x c e p t io n  had been 
r a i s e d  r i g h t  a t  th e  b eg in n in g  o f  th e  a c t i o n ,  bu t  i t  may have been 
p o s s i b l e  to  lodge a d e c l i n a t o r y  e x c e p t io n  a t  any s t a g e  o f  a s u i t .  
C e r t a i n l y  no such l a t i t u d e  was ex tended to  an o r d i n a r y  d i l a t o r y  
e x c e p t io n ;  t h i s  much was made c l e a r  by a Loth ian  c o u r t  p r o c u r a t o r  
who p o i n t e d  out  t h a t ,  acc o rd in g  to  the  ' s t a t u t e s '  o f  the  c o u r t ,
2' a l l  d i l a t o r y  e x c e p t io n s  should  be proposed  a t  t h e  f i r s t  d i e t ' .
In a n o t h e r  a c t i o n ,  however,  th e  d e f e n d e r s '  p r o c u r a t o r  a t t e m p te d  to
have h i s  c l i e n t s  r ep le d g e d  to  t h e  c o u r t  o f  t h e  exempt j u r i s d i c t i o n
o f  St John of  C o r s to r p h in e ,  and produced  d e c l i n a t o r y  ex c e p t io n s
a g a i n s t  t h e  c o u r t  (e x c e p t io n e s  f o r i  d e c l i n a t o r i a s ) . These ex c e p t io n s
were n o t  produced  u n t i l  t h e  d i e t  ad opponendum and t h e  p u r s u e r ' s
p r o c u r a t o r  claimed t h a t ,  having  c a r e f u l l y  examined th e  m a t t e r ,  he
found t h e  e x c e p t io n s  to  be n o t  t r u l y  d e c l i n a t o r y  b u t  mere ly  d i l a t o r y ,
and t h a t  on th o s e  grounds th e y  should  have been proposed  a t  th e
3very  beg inn ing  o f  th e  a c t i o n  (a n t e  omnem l i t e m ) . The in f e r e n c e  
seems to  be t h a t  i f  th e  e x c e p t io n s  had been p r o p e r l y  d e c l i n a t o r y  
th e y  would have been a d m is s i b l e  a t  t h a t  l a t e  s t a g e .
1. ' I n  hujusmodi t e rm ino  a s s i g n a t o  ad respondendum hujusmodi 
l i b e l l o  n o n u l l e  ex ce p t io n e s  r e c u s a t o r i e  c o n t r a  p re fa tum  nos trum 
o f f i c i a l e m '  (St  A. Form. , i i , p . 236).
2. 'R espec tu  s t a t u to r u m  p r e s e n t i s  c u r i e  p e r  que p ropon i  debent  
omnes d i l a t o r i e  in  primo t e r m i n o ’ (Acta I ,  fo .  6 5 r ,  Hamilton v.  
D oug las ) .
3. I b i d . ,  fo .  S2v, Makinath v. Polw ar th  and West.
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One o f  t h e  ex c e p t io n s  which cou ld ,  acc o rd in g  t o  B a l fo u r ,
c e r t a i n l y  be p roposed  a t  any s t a g e  was th e  e x c e p t io n  of  the
i n e p t i t u d e  or  i r r e l e v a n c y  of  the  l i b e l .  That  t h i s  was a l s o  the
case in  th e  o f f i c i a l ’s c o u r t  can be conf irmed from Acta I where a
p r o c u r a t o r  i s  r e c o rd e d  d e c l a r i n g  t h a t  'by  law t h e  ex c e p t io n  o f
2i n e p t i t u d e  may be r a i s e d  a t  any p o i n t  o f  an a c t i o n . '  I t  was a
r u l i n g  t h a t  was c l e a r l y  open t o  some abuse .  I t  was f r e q u e n t l y
th e  case  t h a t  a t  th e  s t a g e  o f  l i t i s c o n t e s t a t i o n ,  which invo lved  th e
formal acknowledgement by th e  defence  o f  th e  l e g a l i t y  o f  th e  l i b e l
( though n o t ,  o f  c o u r s e ,  o f  t h e  c la im  i t  c o n t a i n e d ) ,  t h e  defend ing
p r o c u r a t o r  would r e s e r v e  h i s  ' j u s t  d e f e n c e s ' ;  o c c a s i o n a l l y  i t  was
s p e l t  ou t  more e x p l i c i t l y  as ' s av in g  th e  im p e r t i n e n c e ,  i r r e l e v a n c e
3!and g e n e r a l i t y  o f  t h e  l i b e l ' , ‘ This  c o n d i t i o n a l  acc ep tanc e  o f  
t h e  l i b e l  p ro b ab ly  e x p re s s ed  no more tha n  a w e l l -u n d e r s t o o d  
p r i n c i p l e ,  b u t  i t  a l lowed t h e  defence  c o n s id e r a b l e  f l e x i b i l i t y .
The d e f i n i t i o n  o f  an ' i n e p t '  l i b e l  was,  as one might  e x p e c t ,  n o t  
easy to  p in  down. T h i s  i s  w e l l  i l l u s t r a t e d  by th e  a c t i o n  b rough t  
by Thomas Cochrane a g a i n s t  W al te r  L ou te fu te  and h i s  wife  conce rn ing  
th e  e f f e c t s  o f  t h e  l a t e  Marion Cochrane,  a former s e r v a n t  o f  
L o u te fu te .  L o u te fu te  proposed  a r e c o n v e n c io , or  c o u n t e r - c l a i m ,  
which Cochrane r e f e r r e d  back to  L o u t e f u t e ' s  oa th  o f  v e r i t y .  The 
oa th  was du ly  g iven  and i t  would have seemed t h a t  Cochrane had l o s t  
t h e  a c t i o n .  However, Coch rane 's  p r o c u r a t o r  then  a l l e g e d  t h a t  the
1. BP, i i ,  p . 348.
2.  'De j u r e  e x c e p t io  i n e p t i t u d i n i s  in  quacumque p a r t e  l i t i s  opponi 
p o t e s t '  (Acta I ,  fo .  277v,  Cochrane v. L o u t e f u t e ) .
3. ' S a l v i s  i r a p e r t in e n c ie  i r r e l e v a n c i e  e t  g e n e r a l i t a t e  l i b e l l i '  
( i b i d . , fo .  4 6 r ,  Wauchop v. Wauchop).
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sum o f  s i x  pounds a l l e g e d  in  t h e  reconvenc io  t o  have been expended 
on Mar io t  when she was i l l  was i n e p t  because  th e  L o u t e f u t e s ,  
hav ing  h i r e d  t h e  woman f o r  a r e g u l a r  wage, were o b l i g e d  t o  p ro v id e  
f o r  h e r  in  s i c k n e s s  as in  h e a l t h ;  a r i s i n g  from t h i s ,  the  p r o c u r a t o r  
a rgued ,  th e  whole reconvenc io  would have to  be d e c l a r e d  i n e p t . ^  
U n fo r tu n a t e ly  the  a c t i o n  went no f u r t h e r ,  so we cannot  d i s c o v e r  how 
t h i s  b o ld  a s s e r t i o n  im pressed  t h e  o f f i c i a l ,  bu t  i t  i s  d i f f i c u l t  t o  
escape  th e  co n c lu s io n  t h a t  th e  ' j u s t  d e f e n c e s '  were r e s e r v e d  as a 
l a s t  r e s o r t .
I t  i s  w i th  B a l f o u r ' s  second c a t e g o r y ,  t h a t  o f  perem ptory  
e x c e p t io n s ,  t h a t  t h e  c o u r t  r e c o r d s  a re  most u s u a l l y  concerned .  In 
t h e  lay  c o u r t s  a s u c c e s s f u l  peremptory  exce p t io n  t o t a l l y  d isposed  
o f  t h e  l i b e l ,  bu t  c e r t a i n  r u l e s  had to  be observed :  no excep t ion
could  be a d m i t t ed  t h a t  was in  f l a t  c o n t r a d i c t i o n  o f  t h e  l i b e l ;  no 
e x c e p t io n  could be ad m i t t e d  a f t e r  th e  l i b e l  had been p u t  to  t h e  
p u r s u e r ' s  p r o b a t i o n ;  an e x c e p t io n  a g a i n s t  th e  summons had to  p r e ­
cede an e x c e p t io n  a g a i n s t  t h e  p u r s u e r ' s  c la im ,  s in c e  t h e  l a t t e r
2i m p l i c i t l y  acknowledged t h e  v a l i d i t y  o f  th e  summons. Once a g a i n ,  
the  p rocedure  r e c o rd e d  by B a l fo u r  seems to  have d i f f e r e d  l i t t l e  
from t h a t  fo l lowed  i n  t h e  c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian .  Peremp­
t o r y  ex c e p t io n s  were g e n e r a l l y  p roposed  a t  the  d i e t  ad respondendum 
l i b e l l e  and r e f e r r e d  e i t h e r  to  th e  c i t a t i o n  o r ,  more u s u a l l y ,  to  t h e  
cla im .  Most o f  t h e  p ro cee d in g s  took  p l a c e  ou tw i th  th e  r e c o rd s  and
1. I b i d . , fo .  211m ,
2. Cf.  i i ,  pp. 343-9.
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so we have to  r e c o n s t r u c t  t h e i r  p r o g r e s s  from th e  b r i e f  n o te s
l e f t  a t  each s t a g e .  Thus an ex c e p t io n  o f  ' t h e  n u l l i t y  o f  the
p r o c e s s '  was d i sm issed  ' i n  r e s p e c t  o f  the  summons' ,^ s u g g e s t in g
t h a t  a q u e s t i o n  o f  t h e  v a l i d i t y  o f  th e  o r i g i n a l  c i t a t i o n  had been
r a i s e d  and r e j e c t e d .  O ther  e x c e p t io n s  were d i s m i s s e d ,  more
o b s c u r e ly ,  ' i n  r e s p e c t  o f  th e  l i b e l '  o r  ' i n  r e s p e c t  o f  t h e  p e t i t i o n ' ,
which sugges t s  t h a t  i t  was some a s p e c t  o f  t h e  cla im  t h a t  had been
3h e l d  i n  q u e s t i o n .  Very o f t e n ,  as we su g g es ted  e a r l i e r ,  t h e  
excep t ion  can have r ev o lv e d  around l i t t l e  more than  a q u ib b l e ,  and 
th e  h a s t y  a d d i t i o n  o f  a few words to  t h e  l i b e l  would have been 
enough to  c i rcumvent i t .
( v i i )  Answers to  an Excep t ion
In th e  case  o f  more s e r i o u s  ex c e p t io n s  be ing  r a i s e d  by 
th e  defence  t h e  p u r s u e r ' s  p r o c u r a t o r  could  dea l  w i th  them i n  one o f  
t h r e e  ways: he could  o f f e r  some reason  why th e  c o u r t  should  r e j e c t
th e  e x c e p t io n ;  he cou ld  deny i t ,  and o b l i g e  th e  de fende r  t o  produce 
p r o o f ;  or  he cou ld  make a formal r e p l y  (r e p l i c a )  to  th e  p o i n t s  
co n ta in e d  in  the  e x c e p t io n .  Leaving a s id e  f o r  t h e  moment the  
q u e s t i o n  o f  th e  r e p l i c a , we w i l l  c o n s id e r  t o g e t h e r  th e  f i r s t  and 
second a l t e r n a t i v e s  which sha red  a b ro a d ly  s i m i l a r  p rocedu re .
1. 'E x c e p t io  n u l l i t a t i s  p r o c e s s u s ' ,  ' r e s p e c t u  c i t a t i o n i s '  (Acta I ,  
fo s .  35r,  58v,  Hamilton v.  Douglas) .
2. E.g .  i b i d . , fo .  lOv, Guld v. Thayne.
3. See above,  204.
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Once t h e  e x ce p t io n  had been produced a d i e t  would be 
a s s ig n e d  f o r  the  p u r s u e r  to  answer i t ,  a d i e t  ' ad respondendum 
e x c e p t i o n i ' ,  and i f  h i s  p r o c u r a t o r  f e l t  t h a t  t h e  e x c e p t io n  was f o r  
some reason  i n v a l i d  he could propose  t o  the  judge  t h a t  i t  should  be 
r e j e c t e d .  This  would be r e c o rd e d  simply as ' t h e  p r o c u r a t o r  s a i d  
t h a t  t h e  ex c e p t io n s  shou ld  n o t  be a d m i t t e d '  ( a d m i t t e d ,  t h a t  i s ,  t o  
p r o o f ) ,  adding  perhaps  ' i n  r e s p e c t  o f  th e  l i b e l ' .  The m a t t e r  
would the n  be up to  th e  d i s c r e t i o n  o f  t h e  judge  who would s e t  a 
d i e t  ' ad in te r lo q u e n d u m ' a t  which he would g iv e  h i s  d e c i s i o n  in  an 
i n t e r l o c u t o r y  d e c r e e .^  I f ,  a f t e r  due d e l i b e r a t i o n ,  t h e  judge 
r e j e c t e d  th e  e x c e p t io n  t h e  a c t i o n  would r e v e r t  t o  t h e  d i e t  ad
2respondendum l i b e l l i  and t o  t h e  c o n s i d e r a t i o n  o f  th e  o r i g i n a l  c l a im ;
3i f  t h e  judge ad m i t t e d  t h e  e x c e p t io n ,  e i t h e r  i n  whole or  in  p a r t ,  a
d i e t  would be a s s ig n e d  f o r  l i t i s c o n t e s t a t i o n  on th e  e x c e p t io n .  In
t h e  l a t t e r  case  t h e  same s t a g e  was th u s  ach ieved  as i f  t h e  p u r s u e r ' s
p r o c u r a t o r  had chosen th e  second a l t e r n a t i v e  open to  him and had
s imply  den ied  t h e  e x c e p t io n  a t  th e  o u t s e t ,  c h a l l e n g i n g  th e  de fende r
4to  prove h i s  e x c e p t io n .  Once an e x c e p t io n  had been ad m i t t ed  to  
p r o b a t i o n  i t  was c o n t e s t e d  in  p r e c i s e l y  the  same way as  the  o r i g i n a l  
c la im  over  which t h i s  secondary  a c t i o n  now took  p r e ce d en ce ,  s i n c e  
p ro v in g  t h e  e x ce p t io n  would i n v a l i d a t e  th e  o r i g i n a l  l i b e l .  The new 
c o n t e s t  d i f f e r e d  only  in  t h a t  one d i e t  a lone  was a l lowed  f o r  t h e
1. An ' i n t e r l o c u t o r y  d e c r e e '  was a j u d i c i a l  d e c i s i o n  t h a t  s e t t l e d
any q u e s t i o n  t h a t  a r o s e  d u r ing  th e  course  of  a s u i t  ( c f .  be low,237-8 ) ,
2. E.g .  Acta I ,  fo .  32v, S i n c l a i r  v . Henrison .
3. E.g.  i b i d . , fo ,  15v, Hamilton v. Hamilton,  (see Appendix IV, p . 368)
where t h e  judge  ac c e p te d  th e  f i r s t  on ly  o f  a number o f  e x c e p t io n s .
4. E .g .  ' p r o c u r a t o r  n e g a v i t  exceptionem e t  super  i l i a  l i t e  c o n t e s t a t a '  
( i b i d . , fo.  56v,  S i n c l a i r  v.  H en r ison ) .
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p r o o f  o f  an e x c e p t io n ,  th e  d i e t  ' ad probandum p e r e m p t o r i e ' ,  b u t  
the  p r o o f  was p roduced  and p u b l i s h e d  in  t h e  same way, and th e  same d i e t  
was al lowed'  t o  t h e  o t h e r  p a r t y  ad opponendum b e f o r e  t h e  a c t i o n  was 
c onc luded .^  In such c a s e s  th e  r e s p e c t i v e  r o l e s  o f  t h e  p a r t i e s  
were r e v e r s e d  and an a c t i o n  t h a t  began as ' c a u s a  Lauson c o n t r a  Ker ' 
became in  t h e  Act Book ' c a u s a  e x c e p t i o n i s  Ker co n t rO u L a u so n ' .
The m a j o r i t y  o f  pe rem ptory  e x c e p t io n s  o f f e r e d  in  the
o f f i c i a l ' s  c o u r t  were e x c e p t io n s  a g a i n s t  the  l i b e l  and were,  as  in  
2t h e  l a y  c o u r t s , p roduced  a t  t h e  d i e t  ad respondendum l i b e l l o .
Excep t ions  were n o t ,  however,  c o n f in e d  t o  t h i s  d i e t ;  o c c a s i o n a l l y
e x c e p t io n s  were lodged a g a i n s t  t h e  p ro d u c t i o n  o f  w i t n e s s e s ,  a l th o u g h
in  view o f  th e  many c a t e g o r i e s  o f  p e r s o n  t h a t  were l i s t e d  by Ba l fou r
3as incompetent  t o  b e a r  w i tn e s s  t h i s  does n o t  seem t o  have been as 
f r e q u e n t  an o c cu r ren c e  as might  be expec ted .  One example o ccu r red  
i n  th e  Loth ian  c o u r t  i n  1543 when John C a r k a t i l l  o f  F in g le n  lodged 
e x c e p t io n s  a g a i n s t  b o th  t h e  w i t n e s s e s  t h a t  had been produced  and 
a g a i n s t  t h e i r  d e p o s i t i o n s ;  the  o f f i c i a l  r e j e c t e d  t h e s e  ex c e p t io n s  
by i n t e r l o c u t o r y  dec re e  b u t  C a r k a t i l l  appea led  to  th e  o f f i c i a l  
p r i n c i p a l  in  S t  Andrews a g a i n s t  t h e  d e c i s i o n ,  and h i s  c la im was upheld.  
At c e r t a i n  t imes  a l s o  an i r r e g u l a r  e x c e p t io n  (e x c e p t io  anomala) appea rs  
t o  have  been a d m i s s i b l e .  I t  i s  n o t  c l e a r  what p r e c i s e l y  c o n s t i t u t e d
1. The case  o f  Hamilton v.  Hamilton p ro v id e s  a good i l l u s t r a t i o n  o f
th e  c o n t e s t  o f  an e x c e p t io n  (See below. Appendix IV, p p . 367-70).
2. i i ,  p. 346.
3. BP, i i ,  p p . 377-8.
4. S en t .  St  A. ,  f o . 45r.
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such an e x c e p t io n  no r  what were th e  grounds on which i t  might  be
a d m i s s i b l e ;  on one occas ion  an i r r e g u l a r  exce p t io n  was adm i t t ed
a f t e r  th e  de fen d e r  had a l r e a d y  proposed  one group of  e x c e p t io n s
and had seen them d is m is s ed  by t h e  judge ,  so i t  i s  p o s s i b l e  t h a t
some p a r t i c u l a r l y  p e r t i n e n t  o b j e c t i o n  migh t ,  a t  th e  d i s c r e t i o n  o f
th e  judge ,  be adm i t t e d  a f t e r  t h e  p r o p e r  d i e t  f o r  e x c e p t io n s  had 
1e l a p se d .
An e x ce p t io n  d id  n o t  n e c e s s a r i l y  r e b u t  t h e  whole o f  the  
p u r s u e r ' s  c la im ,  i t  might  mere ly  seek to  modify t h e  term o f  the  
l i b e l .  In one c l a im  in  the  L o th ian  c o u r t  the  sum o f  t h r e e  guineas  
was p u r sued  as the  pu rchase  p r i c e  owed on a q u a n t i t y  o f  m a l t ;  t h e  
de fen d e rs  adm i t t e d  bo th  th e  p u rch as e  and th e  r e c e i p t  o f  the  goods 
b u t  o b j e c t e d  t h a t  t h e  m a l t  had been ' i n s u f f i c i e n t ' ,  and l i t i s ­
c o n t e s t a t i o n  fo l lowed  on t h e  ' e x c e p t i o n  o f  i n s u f f i c i e n c y ' .  The 
d e f e n d e r s  were f i n a l l y  ad judged  to  pay t h e  sum of  f i f t y - s e v e n
s h i l l i n g s  which no doubt  v i n d i c a t e d  t h e i r  ex c e p t io n  i n  p r i n c i p l e  a t
 ^ 2 l e a s t .
Thus th e  l i b e l  and t h e  e x ce p t io n  p ro v id ed  t h e  two c h i e f  
e lements  o f  p l e n a r y  p rocedu re  - th e  p r i n c i p a l  and th e  s u b s i d i a r y  
a c t i o n ,  each w i th  i t s  own c o n t e s t  and p r o b a t i o n .  At t h i s  p o i n t  
some v a r i a t i o n s  on th e  form o f  t h e  s u b s i d i a r y  a c t i o n  should  be n o te d .  '
1. Acta I ,  fo s .  2 7 r ,  32v, 38v, S i n c l a i r  v. Henr ison.
2. I b i d . , f o s .  2 4 r ,  29v, S c o t t  v. Glen and N ap ie r .
227
We have a l r e a d y  seen how, a t  t h e  s t a g e  ad opponendum, o b j e c t i o n s  
could  be r a i s e d  by the  d e fe n d e r  which would have the  same fo rc e  
as  e x ce p t io n s  and which cou ld  l e ad  t o  a s i m i l a r  c o n t e s t . ^  L i t i s ­
c o n t e s t a t i o n  could  a l s o  t a k e  p l a c e  on the  b a s i s  o f  p l e a s  known as
' j u r a ' .  I t  i s  d i f f i c u l t  t o  d e f i n e  p r e c i s e l y  th e  n a t u r e  o f  th e s e
2p l e a s ;  when th e y  occur  in  th e  s t a t u t e s  as ' omnia j u r a ' the y  a re
3t r a n s l a t e d  by P a t r i c k  somewhat ambiguously as ' a l l  l e g a l  p l e a s ' .
The ev idence  o f  Acta I s u g g es t s  t h a t  j u r a  took t h e  form o f  w r i t t e n  
submiss ions  which i n t r o d u c e d  n o t  so much o b j e c t i o n s  bu t  f a c t s  which 
migh t  a l t e r  th e  c i rc u m s tan c es  o f  th e  a c t i o n .  In t h e  case  o f  
Douglas V.  Falsyde th e  sum o f  e i g h t  crowns was claimed as owed in  
an o b l i g a t i o n  which t h e  p u r s u e r  produced  in  c o u r t ;  a t  t h e  d i e t  
ad respondendum p e t i t i o n i  the  p r o c u r a t o r  f o r  t h e  defence  adm i t t ed  
t h e  c o n te n t s  o f  the  o b l i g a t i o n  b u t  s a i d  n e v e r t h e l e s s  t h a t  th e  sum 
should  n o t  be p a id  'on account  o f  p l e a s  and reasons  t h a t  w i l l  be 
o f f e r e d '  (p r o p t e r  j u r a  e t  r a t i o n e s  d a n d a s ) . The nex t  d i e t ,  a t  which 
th e s e  r ea sons  were to  be given,  was termed ' ad porr igendum j u r a ' ;  
t h e  j u r a  be ing  duly  p roduced ,  th e  p u r s u e r ' s  p r o c u r a t o r  a c c ep ted  what 
t h e y  c o n ta in ed  bu t  d e c l a r e d  t h a t  th e y  were no t  r e l e v a n t  to  the  
p a r t i c u l a r  terms o f  t h e  p e t i t i o n . ^  The term ' p o r r i g e r e ' (with  i t s  
p a r t i c u l a r  i m p l i c a t i o n s  o f  d e l i v e r i n g  documents) t o g e t h e r  w i th  the  
de l a y  a l low ed  f o r  t h e  p ro d u c t i o n  o f  t h e  j u r a  bo th  su g g e s t s  a p rocedure
1. See above,  217-8.
2. SES, i i ,  p . 125.
3. P a t r i c k ,  S t a t u t e s , p p . 131-2.
4. Acta I ,  f o s .  14v, 17v, 18v, 20v. Cf. a l s o  the  case o f  Hume v 
Machane, where the  j u r a  were o f f e r e d  in  e x p l a n a t i o n  o f  a p l e a  
f o r  a b s o l u t i o n  ( i b i d . ,  fo .  8 v ) .
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d i f f e r e n t  from t h a t  o f  th e  r e g u l a r  p r o d u c t io n  o f  e x c e p t io n s  which
took  p l a c e  immedia te ly  a t  th e  d i e t  ad respondendum. I t  i s  c l e a r
a l s o  t h a t  the y  invo lved  an approach somewhat d i f f e r e n t  from t h a t  o f
a s imple  o b j e c t i o n .  I t  i s  i n t e r e s t i n g  to  n o t e ,  however,  t h a t  t h e i r
' v a l u e '  i n  an a c t i o n  was seen as e f f e c t i v e l y  t h a t  o f  an ex c e p t io n .
Thus a l though  Acta I r e c o rd s  what were known as cause  j u r i u m ,^ on
one o cca s io n  th e  p h ra s e  ' j u r a  s i v e  e x c e p t i o n e s ' i s  used  to  d e s c r i b e
2what in  th e  p r e v io u s  d i e t  was termed ' j u r a  e t  d e f e n s i o n e s ' , w hile
3a m od i f ied  e x c e p t io n  appea rs  e l sew here  as ' j u r a  r e f o r m a t a ' .
This  dev ice  o f  i n t r o d u c i n g  what was perhaps  a new approach 
to  t h e  m a t t e r  i n  d i s p u t e  was a l s o  open to  the  p u r s u e r .  The t h i r d  
o f  th e  t h r e e  p o s s i b l e  means o f  answering  an e x c e p t io n  t h a t  we no te d  
e a r l i e r ^  was th e  ' r e p l i c a ' ; t h e  use o f  t h i s  p l e a  was t h e  same as 
t h a t  o f  the  d e f e n c e ' s  j u r a  and i t  f o r t i f i e d  the  p u r s u e r ' s  c la im 
i n  r e s p e c t  o f  whatever  had been a l l e g e d  by the  d e f e n d e r ' s  e x ce p t io n  
o r  j u r a . I t  was a p ro c e s s  which al lowed bo th  p a r t i e s  c o n s id e r a b le  
room to  manoeuvre.  The r e p l i c a  might  be fo l lowed  by a d i e t  ' ad 
duplicandum' in  which t h e  d e fe n d e r  could p r e s e n t  a ' d u p l i c a ' in 
s u ppor t  o f  h i s  e x c e p t io n  or  j u r a , and by f u r t h e r  d i e t s  ' ad t r i p l i -  
candum' and ' ad quadrup1icandum' on th e  p r i n c i p l e  t h a t  each s id e  
acknowledged th e  p o s i t i o n  o f  th e  o t h e r  s id e  bu t  i n t ro d u c e d  new p o i n t s
1. E.g .  i b i d . , fo .  9 r ,  Hbime v.  Machane,
2. I b i d . , fo s .  26v, 28 r ,  Logan v.  Acheson e t  a l
3. I b i d . , fo .  15v, Gould v.  Thayne.
4. See above,  224.
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o r  arguments in  s u ppor t  o f  i t s  own c a s e . ^  One a c t i o n  which
fo l low ed  t h i s  course  in  t h e  Loth ian  c o u r t  was e v e n t u a l l y  d e s ig n a te d
as  a ' causa ju r ium p r i n c i p a l i u m  r e p l i c a n t i u m  d u p l i can t iu m  e t
t r i p l i c a n t i u m ' b u t  a t  t h a t  s t a g e  t h e  de fende r  l o s t  h e a r t  and a t  th e
d i e t  ad quadruplicandum o f f e r e d  no f u r t h e r  p l e a s  in  su p p o r t  o f  h i s
j u r a  and d u p l i c a , b u t  i n s t e a d  opposed th e  admission  o f  t h e  t r i p l i c a ;
t h e  case  went t o  an i n t e r l o c u t o r y  d e c re e  by which th e  j u r a  r e p l i c a n t i a
were ad m i t t ed  and th e  a c t i o n  was f i n a l l y  c o n t e s t e d  as a ' causa  r e p l i c e '
9e f f e c t i v e l y  the  o r i g i n a l  c la im  o f  t h e  p u r s u e r  w i th  some a d d i t i o n s . “
By such means could  a p l e n a r y  a c t i o n ,  w i th  i t s  e s s e n t i a l l y
s t r a i g h t f o r w a r d  p ro c e d u re ,  be c o n t e s t e d  in  g r e a t  d e t a i l  and a t  g r e a t
l e n g th .  The case l a s t  c i t e d ,  t h a t  o f  Andrew Bla cks tock  a g a i n s t  the
e x ec u to r s  o f  h i s  w i f e ' s  g r a n d f a t h e r ,  i s  a s t r i k i n g  example o f  t h i s .
3The p u r s u e r  was h im s e l f  a p r o c u r a t o r  o f  th e  c o u r t  and t h i s  may have 
accounted  f o r  th e  f a c t  t h a t  th e  a c t i o n  occupied  t w e n t y - t h r e e  s e p a r a t e  
d i e t s  ove r  a p e r i o d  o f  s i x  months and the n ,  a f t e r  a pause and the  
i n t r o d u c t i o n  of  a new p e t i t i o n ,  ran  f o r  a n o th e r  twenty-one  d i e t s  
b e f o r e  f i n a l l y  d i s a p p e a r in g  from t h e  pages  o f  the  c o u r t  r e c o r d s ,  no 
n e a r e r  s e t t l e m e n t  than  i t  had been when i t  was begun e i g h t e e n  months 
e a r l i e r .
1. Cf. R e i c h e l ,  Canon Law, i i ,  p . 286; a s i m i l a r  p rocedure  i s
d e s c r ib e d  in  B i s s e t ' s  Rolment, i ,  p . 183.
2. Acta I ,  f o s .  8v, lOr,  H r ,  l l v ,  Machane v. B lacks tock .
3. See above,  123.
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2. SUMMARY PROCEDURE
The r u l e s  o f  p l e n a r y  p rocedu re  a p p l i e d  to  s u i t s  by bo th
l i b e l  and p e t i t i o n ,  b u t  a c la im  by p e t i t i o n  could  e q u a l ly  w el l  be
c o n t e s t e d  by a c o n t r a c t e d  o r  summary p ro c e d u re ,  and t h i s  w i l l  now
be co n s id e re d .  There do n o t  seem t o  have been any c l e a r  r u l e s
conce rn ing  which cases  should  be hea rd  summarily.  The s t a t u t e  o f
1549 t h a t  was concerned w i th  church  c o u r t  p rocedure  l a i d  down
s p e c i f i c a t i o n s  f o r  a summary p r o c e s s  which was to  be used  i n  a l l
a c t i o n s  where th e  v a lu e  o f  t h e  money o r  goods a t  s t a k e  d id  no t
exceed twen ty  pounds ,^  bu t  t h i s  was c l e a r l y  n o t  t h e  p r a c t i c e  in
th e  Lo th ian  c o u r t  d u r ing  th e  p e r i o d  covered by Acta I .  The Dean
o f  C h r i s t i a n i t y  o f  Haddington was pursued  fo r  t h e  sum o f  t e n  pounds
2by p l e n a r y  p e t i t i o n  in  1546, and a s i m i l a r  p ro c e s s  was invoked t o
3r e c o v e r  seven pounds from th e  e x e c u to r s  o f  one C h r i s t i n a  Burne.
C l e r i c s  and th e  r e l i g i o u s  houses  seem to  have favoured  a summary
procedure  when p u r s u in g  laymen, a l th o u g h  t h i s  may have been more
o f  a consequence o f  th e  d i f f i c u l t y  o f  o b t a i n i n g  th e  appearance  o f
the  d e fen d e rs  i n  c o u r t . ^  P e t i t i o n s  f o r  s p e c i f i c  pu rposes  such as
t h e  t r a n s f e r  o f  a c o n t r a c t  o r  the  appointment  o f  e x e c u to r s  could
5a l s o  be s e t t l e d  q u ic k ly  in  t h i s  way. I t  may have been t h a t  the  
f i n a l  d e c i s i o n  as to  how a cause should  be heard  was l e f t  to  the  
judge ;  i f  i t  had been l e f t  to  th e  p r o c u r a t o r s  each a c t i o n  might have 
l a s t e d  as long as t h a t  of  t h e i r  c o l l e a g u e ,  Andrew B lacks tock .
1. SES, i i ,  p p . 124-5.
2. Acta I ,  fo .  27v, Adamson v. Myll.
3. I b i d . , fo .  2 2v, David v.  C a i rn s .
4. See above,  163. Cf. a l s o ,  Acta I ,  fo .  23v, Logan v.  Acheson 
e t  a l . ; fo .  lOv, Newbat t le  Abbey v. Watson e t  a l .
5. E.g.  i b i d . , fo .  29 r ,  Spens v. D isch ing ton ;  fo .  26r ,  Abernethy v 
B ishop .
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The p r e c i s e  form o f  a summary p ro c e s s  cou ld  a l s o  v a r y ,  
b u t  in  g e n e ra l  th e  p r i n c i p l e s  o f  p l e n a r y  p rocedure  were fo l lowed  in  
a condensed form. Thus in one c a s e ,  a f t e r  a p e t i t i o n  f o r  th e  
t r a n s f e r  o f  a c o n t r a c t  t o  a widow o f  one of  t h e  o r i g i n a l  p a r t i e s  
had been produced ,  a d i e t  was a s s ig n e d  ' ad respondendum e t  
proponendum omnes' a t  which th e  de fende r  had bo th  t o  answer and 
produce a l l  h i s  d e f e n c e s . ^  I f  th e  p e t i t i o n  was den ied  i t  was 
adm i t t e d  t o  p r o b a t i o n  f o r  which th e  one d i e t  ad probandum peremp­
t o r i e  was a l low ed ,  as in  t h e  case  of  an ex c e p t io n .  Following t h i s  
d i e t  o f  p ro o f  a f u r t h e r  d i e t ,  ' ad opponendum e t  proponendum omnia 
impedimenc i a ' , was a l low ed  to th e  de fende r  b e fo re  th e  a c t i o n  was 
concluded in  t h e  u s u a l  way. This  sequence was f a r  from i n v a r i a b l e .  
The importance  o f  t h e  recommendations o f  the  co u n c i l  o f  1549 was 
t h a t  th e  form o f  summary p rocedu re  l a i d  do\-m in  t h e  s t a t u t e  was one 
t h a t  could  be employed i f  t h e  d e fend ing  p a r t y  r e f u s e d  to  appea r ;  
b u t  in  t h e  Lo th ian  c o u r t  t h i s  on ly  confirmed what seems in f a c t  to 
have a l r e a d y  been th e  p r a c t i c e .  The s t a t u t e  p ro v id ed  t h a t  in  th e  
even t  o f  a de fende r  n o t  a p p e a r in g  t h e  p e t i t i o n  should  be p r e s e n t e d  
and a d i e t  s e t  f o r  ' a r t i c u l a t i o n '  and p ro o f  (ad a r t i c u la n d u m  e t  
probandum). In the  a c t i o n  o f  th e  p r i o r y  of  S t  Andrews a g a i n s t  Lord 
Seton and h i s  t e n a n t s  in  October  1546 t h i s  i s  p r e c i s e l y  what happened.  
The s u b - p r i o r ,  John Wynram, appeared  and p r e s e n te d  h i s  p e t i t i o n ;  
th e n ,  s i n c e  'no one e l s e  had a p p e a r e d ' , a d i e t  was s e t  ad a r t i cu la n d u m  
e t  probandum w hi le  the  de fen d e rs  were c i t e d  aga in  under  the  p a in  o f
1. I b i d . , fo .  13v, Ker v.  Henrison,
2. See below. Appendix IV, 363-4.
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contumacy.  The second s t a g e  in  t h e  s t a t u t e  a l lowed f o r  t h e  
p r o d u c t i o n  o f  p r o o f  and f o r  a d i e t  t o  be s e t  i n  which t h e  de fende rs  
cou ld  p l e a d  a g a i n s t  th e  p e t i t i o n ,  a l b e i t  t h a t  th e y  had s t i l l  no t  
appea red .  This  fo l low s  e x a c t l y  th e  cou r se  o f  t h e  second s t a g e  o f  
Wynram's a c t i o n ,  a t  which th e  d e fen d e rs  were a l so  c i t e d  f o r  contumacy,^
- I t  i s  c l e a r  t h a t  no p r e c i s e  r u l e s  f o r  t h e  sequence  o f  
summary p r o c e s s e s  can be l a i d  down. This  i s  n o t  so s u r p r i s i n g  i f
we b r i e f l y  r e c a l l  t h e  e a r l i e r  p r o p o s i t i o n  t h a t ,  t o  t h e  s i x t e e n t h -
2c e n t u r y  lawyer,  t h e r e  was e s s e n t i a l l y  o n ly  one form o f  p ro c e d u re .
Summary p ro c e d u re s  m ere ly  u t i l i s e d  t h e  p r i n c i p l e s  o f  p l e n a r y
p r o c e d u r e ,  b u t  a b b r e v i a t e d  as c o n v e n ie n t .  I t  was p o s s i b l e  to
c o n t e s t  a s u i t  by an even more a b b r e v i a t e d  form than  th o s e  of  the
two c ases  j u s t  c i t e d ;  f o r  example,  t h e  p r o d u c t io n  o f  a p e t i t i o n
3cou ld  be fo l low ed  im media te ly  by a d i e t  in  which to  prove  i t .
There was,  however,  one major  weakness in  t h i s  p o t e n t i a l l y  i n v a l u a b l e  
dev ice  f o r  e x p e d i t i n g  t h e  c o n t e s t  o f  c o u r t  a c t i o n s :  summary p r o ­
cedure was j u s t  as  v u l n e r a b l e  t o  t h e  i n t r o d u c t i o n  o f  e x c e p t io n s  as 
was p l e n a r y  p r o c e d u r e . ^  The R ec to r  o f  R e s t a l r i g  was one o f  many
1. See below. Appendix IV, 364 , The s t a t u t e  d e s c r i b e d  t h e  d i e t  
as  ' a d  dicendum c o n t r a  p r o d u c ta ,  necnon ad propendum omnia j u r a ' ;  
i t  appea rs  in  Act I in  t h e  more a b b r e v i a t e d  form ' ad opponendum 
e t  proponendum omnes' .
Z See above,  198. Thus,  a l th o u g h  a summary cause  cou ld  c o n t a in
any number o f  p l e n a r y  e l e m e n t s ,  a cause  could  n o t  be a b b r e v i a t e d  
once i t  had begun a p l e n a r y  p r o c e s s :  ' i f  in  a p l e n a r y  cause  a nyone
proceeds  summarily,  t h e  p ro c e e d in g s  a r e  n u l l  and v o id  from th e  
commencement, because  i t  i s  u l t r a  v i r e s  f o r  t h e  judge  to  d i s p o s e  
o f  them summarily.  I f ,  on t h e  c o n t r a r y ,  in  summary causes  th e  
p ro c e e d in g s  a r e  p l e n a r y ,  such p ro c e e d in g s  a r e  v a l i d  and b in d i n g '  
(R e ic h e l ,  Canon Law, i i ,  238-9 ) .
3. E.g .  Acta  I ,  fo .  lOv, Newbat t l e  Abbey, v.  Watson e t  a l . ;  f o . l S r ,  
B i s s a t  V .  L is to n .
4. See below. Appendix IV, 370-1.
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who d i s c o v e re d  t h i s  to  h i s  c o s t  when he b rought  a summary p e t i t i o n  
a g a i n s t  s i x  o f  h i s  p a r i s h i o n e r s  f o r  t h e  unlawful  occupancy o f  land  
b e long ing  to  t h e  church .  On p r e s e n t i n g  h i s  p e t i t i o n  t h e  r e c t o r  
was immediate ly  a s s ig n e d  a d i e t  ad respondendum e t  proponendum omnes 
and,  s i n c e  t h e  d e fen d e rs  had n o t  appea red ,  a d i e t  ad ponendum e t  
a r t i cu la ndum  e t  probandum p e re m p to r i e  as w e l l .  However, a t  t h i s  
second d i e t  t h e  d e fen d e rs  d id  appea r  and t h e i r  p r o c u r a t o r ,  e x p l a in in g  
t h a t  h i s  c l i e n t s  had no t  been su re  o f  t h e i r  defences  u n t i l  t h a t  
p o i n t ,  p roduced  e x c e p t i o n s . ^  The case  then  went to  an i n t e r l o c u t o r y  
de c re e ,  a n o th e r  e x c e p t io n ,  r e p l i c a  and d u p l i c a , and f i n a l l y  to  an o th e r  
i n t e r l o c u t o r y  dec ree  b e f o r e  th e  p r i n c i p a l  p e t i t i o n  was ag a in  con­
s i d e r e d .  The use  o f  summary p ro ced u res  was n o t  i t s e l f  any defence 
a g a i n s t  a de termined  lawyer.
The p o t e n t i a l  de l a y s  o f  bo th  p le n a ry  and summary p rocedure
may account f o r  t h e  p o p u l a r i t y  o f  t h e  second form o f  p ro c e s s  which
2may be termed 'summary*. The c o n t e s t  o f  a c la im  by a cedu la  a l s o  
d e r i v e d ,  l i k e  t h e  summary p e t i t i o n ,  from p l e n a r y  p rocedu re  - in
3t h i s  case from th e  p r i n c i p l e  o f  t h e  oa th  o f  v e r i t y .  The p u r s u e r  
p e t i t i o n e d  h i s  a d v e r s a ry  ' p r o u t  i n  cgdula  danda ' ,  t h a t  i s ,  acco rd ing  
to  t h e  terms o f  a s h o r t  document t h a t  would s u b se q u en t ly  be d e l i v e r e d  
to  t h e  de fen d e r  (but  which was n o t  r e c o rd e d  in  t h e  Act Book). The 
d e fe n d e r  was then  c i t e d  to  a d i e t  ' ad ju randum' a t  which he gave h i s
1. Acta I ,  f o . 26v, Logan v. Acheson e t  a l
2. See above , 198.
3. See above,  210.
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oa th  on th e  c o n t e n t s  o f  t h e  c e d u l a .^ Unless he wished to  admit
t h e  p u r s u e r ' s  c la im ,  the  de fen d e r  would e i t h e r  swear t h a t  t h e
2c o n te n t s  o f  t h e  document were f a l s e ,  and so end t h e  m a t t e r ,  o r
3he cou ld  r e f e r  t h e  m a t t e r  back to  th e  oa th  o f  th e  p u r s u e r .  A
cedu la  was open to  ex c e p t io n s  a t  th e  s t a g e  ad jurandum b u t  no t
t h e r e a f t e r  s i n c e ,  as w i th  t h e  oa th  o f  v e r i t y ,  t h e  acc ep tan c e  o f  t h e
te rms o f  t h e  c la im as a b a s i s  f o r  t h e  oa th  o f  e i t h e r  p a r t y  was
c o n s id e re d  a b in d in g  c o n t r a c t .  As w i th  any form o f  d e c i s i v e  oa th  
th e  va lu e  o f  t h i s  form o f  p rocedu re  must be open to  q u e s t i o n .
C e r t a i n l y  i t  was a p opu la r  method o f  s e t t l i n g  d i s p u t e s ;  of  t h e  256 
a c t i o n s  i n i t i a t e d  between October  and December 1546 e i g h t y - f i v e  were 
p r e s e n t e d  in  th e  form o f  c e d u l e . Numbers a lone  might  i n d i c a t e  no 
more tha n  t h a t  th e  p r o s p e c t  o f  a cheap and speedy t e r m i n a t i o n  o f  a 
d i s p u t e  might  have o f f s e t  any doubts  as to  th e  j u s t i c e  o f  i t ,  bu t  
t h e  ev idence  does sugges t  t h a t  t h e  cedu la  could prove  e f f e c t i v e  as 
w e l l  as qu ick .  When M ario t  Thomson p e t i t i o n e d  Mariot  Cass f o r  a 
l i n e n  h a n d k e r c h i e f ,  t h e  d e f e n d e r  'swore t h a t  she d id  no t  have i t ,  
o r  know a ny th ing  about  i t ' , ^  and t h e r e  the  m a t t e r  ended. U nde te r red ,  
Thomson p r e s e n t e d  a new cedu la  t o  th e  widower o f  th e  woman who was 
supposed to  have l e f t  h e r  th e  h a n d k e r c h i e f  in  he r  w i l l ;  t h i s  t ime 
th e  s h o t  found i t s  mark and,  f ace d  wi th  g iv ing  h i s  o a th ,  th e  man 
c on fe s sed  and handed over  th e  o b j e c t  in  q u e s t i o n .^  O ther  examples
1. E.g .  Acta I ,  fo .  38r ,  C a i rns  v. Smyth,
2. E.g.  i b i d . , fo.  4 2 r ,  Ca i rn s  v. Smyth.
3. E.g.  i b i d . ,  fo .  32v, Ba thga te  v. Jackson.
4. ' J u r a v i t  quod non hab e t  nec p rem is sa  n o v i t '  ( i b i d . , f .  2 8v)
5. I b i d . ,  f o . 28v, Thomson v. C rans ton .
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d em ons t ra te  an e q u a l l y  speedy s e t t l e m e n t  o f  d i s p u t e s ,  and i f  bo th  
p a r t i e s  were p r e s e n t  a c ed u la  cou ld  be p r e s e n te d  and dec ided  w i th in  
t h e  space  o f  a s i n g l e  d i e t . ^
A p u r s u e r  whose c la im  had th u s  been den ied  on oa th  by
h i s  a d v e r s a ry  might  n o t  always have been s a t i s f i e d  w i th  the  outcome
o f  t h i s  s o r t  o f  p r o c e s s ,  b u t  i t  was c l e a r l y  h e l d  to  have been as
d e c i s i v e  as any o t h e r .  When M ar io t  Doby cla imed a legacy  from
Will iam Bishop by means o f  a ce d u la  she was c l e a r l y  n o t  c o n te n t
when Bishop den ied  t h e  c la im  on o a th .  She th en  p r e s e n t e d  a p e t i t i o n
a g a i n s t  him in  which she cla imed th e  same le gacy  and Bishop r a i s e d
an e x ce p t io n  a g a i n s t  i t ;  t h e  outcome was t h a t  th e  e x ce p t io n  was
adm i t t ed  t o  p r o o f  and Bishop produced th e  f a c t  t h a t  th e  c la im  had
2a l r e a d y  been denied  on o a t h ,  and t h e  a c t i o n  came to  an end.
P e t i t i o n s  cou ld  be q u i t e  l e g i t i m a t e l y  s u b s t i t u t e d  f o r  cedu la  a f t e r  
t h e  i n i t i a l  cl a im had been r e g i s t e r e d ,  bu t  i t  had t o  be done b e f o r e  
t h e  defender  gave h i s  o a th  o th e rw is e  i t  would meet th e  same f a t e  as
3M ar io t  Doby’ s claim.
Thus by l i b e l ,  by p e t i t i o n  and by o a t h ,  i n s t a n c e  s u i t s  
were c o n t e s t e d  in  t h e  o f f i c i a l ' s  c o u r t .  There remains  one f u r t h e r  
f a c t o r  to  d i s c u s s ,  one t h a t  was common to a l l  t y p e s  o f  case  and which 
has been mentioned a l r e a d y  in  p a s s i n g  - th e  i n t e r v e n t i o n  o f  th e
1. E.g.  i b i d . ,  fo .  38r ,  Thomson v.  Wauchop.
2. I b i d . , f o s .  2 4 v ,27v ,31v ,33v ,34v ,55v ,103 r ,113v ,
3. E .g .  i b i d . , fo .  20 r ,  Kernington v.  F a r r a r .
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judge .  Whenever a p a r t y  o r  h i s  p r o c u r a t o r  r e j e c t e d  an exce p t io n  
o r  some o t h e r  defence  w i th o u t  a c t u a l l y  denying i t ^  t h e  case  was 
ta ken  i n t o  t h e  j u d g e ' s  c o n s i d e r a t i o n  and he would d e c l a r e  whether  
the  ex c e p t io n  was t o  be a d m i t t ed .  In t h i s  event  t h e  s u i t  was 
r e c o rd e d  as p a s s in g  ' ad in t e r lo q u e n d u m ' o r  ' ad av isandum' ; the  
l a t t e r  te rm i s  one t h a t  s u r v iv e d  i n  t h e  l a t e r  development o f  Scots  
law,^  bu t  t h e r e  does n o t  seem t o  have been any s i g n i f i c a n t  d i s -  
t i n c t i o n  between t h e  two,  as  t h e y  appea r  f r e q u e n t l y  i n t e r c h a n g e a b l e .  
The p r e c i s e  problem which was th u s  r e f e r r e d  t o  th e  judge  i s  seldom 
i n d i c a t e d  in  t h e  Act Book, bu t  one example occu r red  where the  
defend ing  p r o c u r a t o r  o b j e c t e d  t h a t  h i s  c l i e n t ' s  oa th  on a cedu la  
cou ld  n o t  be demanded u n t i l  t h e  dea th  o f  th e  p u r s u e r ' s  husband (on 
which th e  c la im  was founded) had been proved;  t h e  p r i n c i p l e  t h a t  
t h e  judge had to c o n s id e r  in  r e f e r e n c e  to  t h a t  case  was s t r e s s e d  
f o r  him by t h e  p r o c u r a t o r  - t h a t  a p e rson  was always presumed to  
be l i v i n g  u n t i l  i t  was p roved  to  th e  c o n t r a r y . ^  The d e c i s i o n  may 
o f t e n  have been s t r a i g h t f o r w a r d ,  b u t  sometimes th e  j u d g e ' s  knowledge 
would have been s e v e r e l y  ta x e d .  The occas ion  on Chr is tm as  Eve 1546 
when th e  commissary c o n fe s s ed  t h a t  th e  m a t t e r  was too  d i f f i c u l t  f o r  
him^ was the  r e s u l t  o f  t h e  a c t i o n  be ing  r e f e r r e d  t o  him ad av isandum. 
The j u d g e ' s  d e c i s i o n  was g iven  i n  th e  form o f  an i n t e r l o c u t o r y  
decree  which was as d e c i s i v e  as a d e f i n i t i v e  s e n te n c e .  I f  the  judge
1. E.g.  ' p r o c u r a t o r  d i x i t  exceptionem minime a d m i t t e n d a m ' . Cf, 
above,  225.
2. Cf. B e l l ,  D i c t i o n a r y , 77.
3. E.g .  Acta I ,  f o s .  102v,107v,115Av, Bassantyne  v. Bassan tyne ;
fo s .  200v,203v,  Wardlaw v.  Wauchop.
4. E.g.  Acta I ,  fo .  33 r ,  Cunningham v. C lapper ton .
5.  See above , 108.
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r e j e c t e d  t h e  e x c e p t io n ,  t h e  s u i t  r e v e r t e d  t o  th e  s t a g e  i t  had 
reached  when the  exce p t io n  was f i r s t  p ro posed ,  u s u a l l y  th e  s tage  
ad respondendum l i b e l l o ;^ i f  he uphe ld  i t ,  th e  e x c e p t io n  went to  
p r o b a t i o n ,  and i f  s u c c e s s f u l  i t  would dec ide  th e  case  i n  favour  
o f  th e  de fen d e r .  In e i t h e r  even t  an appea l  could  be made from 
an i n t e r l o c u t o r y  dec re e  to  t h e  c o u r t  o f  t h e  o f f i c i a l  p r i n c i p a l .
The l o g i c a l  c o n c lu s io n  o f  an i n s t a n c e  s u i t  should  have 
been a sen tenc e  given  in  f avou r  o f  one or  o t h e r  o f  th e  p a r t i e s ,  bu t
o f  th e  256 cases  begun in  our  p e r i o d  on ly  fo u r  in  f a c t  ach ieved  a
s e t t l e m e n t .  This  i s  a v e ry  smal l  p r o p o r t i o n ,  even c o n s id e r i n g  t h a t  
104 o f  t h e  a c t i o n s  neve r  got  beyond t h e  i n i t i a l  r e g i s t r a t i o n ,  b u t
3i t  i s  no t  u n r e p r e s e n t a t i v e  of  Acta I as  a whole.  The i m p l i c a t i o n
o f  why so few cases  came to  s e n ten c e  w i l l  be c o n s id e r e d  l a t e r , ^  but
we can no te  a t  t h i s  p o i n t  t h e  occu r ren c e  o f  t h e  sen te n c e  in  th e  
Act Book. Once t h e  case had been concluded ,  the  ju dge  a s s ig n e d  a 
d i e t  ' ad s e n te n t i a n d u m ' a t  which th e  formal s en ten c e  was g iven  in  
t h e  p re s e n c e  of  t h e  p a r t i e s  concerned  and o f  a number o f  w i tn e s s e s ,  
u su a l ly ,  drawn from th e  c o u r t  p r o c u r a t o r s .  The terms o f  th e  s en ten c e  
were n o t  r e c o rd e d  i n  th e  Act Book i t s e l f  s i n c e  they  would be w r i t t e n  
up in  th e  Sen tence  Book; thus  in  t h e  a c t i o n  o f  George Hay a g a i n s t  
Lord Borthwick th e  f a c t  o f  t h e  sen tence  was n o te d  in  the  Act Book, 
bu t  we have to  t u r n  to  t h e  Sen te nce  Book to  d i s c o v e r  t h e  terms o f
1. E.g.  Acta I ,  fo .  17r,  Meldrum v. Hepburn.
2. E.g.  Acta I ,  fo .  33v, K i l t r a y  v.  H es l iop  (see  below. Appendix IV, 
371).
3. Only tw e n ty -n in e  s e n te n c e s  were r eco rded  d u r ing  t h e  tw e n ty -n in e  
months covered by Acta I .
4. See below, 295-7.
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t h e  judgement and,  in deed ,  a g a i n s t  whom i t  was made.^ One f u r t h e r  
d i e t  might  be a s s ig n e d  f o r  a s s e s s i n g  th e  c o s t s  o f  th e  s u i t  (ad 
taxandum) bu t  t h i s  does n o t  always appear  n o r ,  when i t  does ,  do we 
always f i n d  t h a t  th e  a c t u a l  sum was w r i t t e n  down.
3O c c a s io n a l ly  t h e  a l t e r n a t i v e  f a t e  o f  a s u i t  was reco rd ed .
An a c t i o n  could  be s e t t l e d  by t h e  am icab le compromise o f  th e  p a r t i e s ,  
o r  i t  could  be s u b m i t ted  t o  a r b i t e r s ,  b u t  f o r  t h e  m a j o r i t y  o f  cases  
u nder ta ken  in  t h e  o f f i c i a l ' s  c o u r t  t h e r e  was a b e g i n n in g ,  sometimes 
a midd le  and no end. We canno t  assume t h a t  on ly  th o s e  cases  which 
reac hed  a r e c o g n i s a b l e  co n c lu s io n  gave s a t i s f a c t i o n ,  n o r  t h a t  a l l  
t h e  o t h e r  l i t i g a n t s  who took t h e i r  hopes and g r i e v a n c e s  to  th e  
e c c l e s i a s t i c a l  c o u r t  d id  so in  v a i n . ^  In many cases  i t  must have 
been enough t o  v i n d i c a t e  a p r i n c i p l e  when a l i b e l  was adm i t t ed  t o  
p r o b a t i o n ,  o r  when an e x c e p t io n  was uphe ld ,  and a s e t t l e m e n t  would 
t h e n  have been p o s s i b l e  ' o u t  o f  c o u r t ' .  On occa s ion  th e  mere 
r e g i s t r a t i o n  o f  a l i b e l  seems to  have done th e  t r i c k ,  be ing  fo l lowed  
by a c o n f e s s io n  from th e  d e fen d e r  and a moni t ion  from th e  judge .
Nor shou ld  we assume t h a t  t h e  system o f  ex c e p t io n s  was s o l e l y  to 
blame,  s in c e  a c t i o n s  were abandoned almost  as o f t e n  where no 
e x ce p t io n s  had been produced.  Excep tions  were c e r t a i n l y  r e s p o n s i b l e  
f o r  t h e  almost  i n d e f i n i t e  p r o t r a c t i o n  o f  many c a s e s ,  and as such
1. Sen t .  L a u d . , fo .  331v.
2. E.g .  Acta I ,  fo .  440v,  Hay v.  Borthwick.  Cf. a l s o  below, 298-9.
3. See b e l o w , 295^6.
4. See below, 296-7.
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r e p r e s e n t e d  a grave o b s t a c l e  to  many would-be l i t i g a n t s  in  terms 
o f  bo th  t ime and money; bu t  t h e  s t r e n g t h  o f  the  o f f i c i a l s '  c o u r t  
l a y  in  the  e x i s t e n c e  o f  a h i g h l y  f l e x i b l e  p rocedu re  a l o n g s i d e  the  
more cumbersome p l e n a r y  p r o c e s s ,  and in  th e  e x i s t e n c e  o f  s imple  
forms o f  c o n t e s t  by which d i s p u t e s  cou ld  be s e t t l e d  w i th  r e l a t i v e  
speed  and economy.
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A P P E L L A T E  J U R I S D I C T I O N
A P P E L L A T E - .  J U R I S D I C T I O N
The e x i s t e n c e  of  a p p e l l a t e  j u r i s d i c t i o n s  always b r i n g  a 
n o t e  of  u n c e r t a i n t y  i n t o  t h e  f u n c t i o n  o f  any c o u r t .  There i s  l i t t l e  
p r o f i t  i n  a c o u r t  p ro v id i n g  an e f f e c t i v e  and speedy j u d i c i a l  p ro c e s s  
i f  i t s  s e n ten c es  a re  to be c h a l l e n g e d  and o v e r tu rn e d  on a p p e a l ,  
y e t  appea l  systems a r e  a lmos t  as o l d  as c o u r t s  of  law th e m s e lv e s . ^
So f a r  as th e  r e c o r d s  o f  t h e  o f f i c i a l s '  c o u r t s  a r e  concerned t h e r e  
were two p r i n c i p a l  ty p e s  o f  a p p e a l :  appea ls  made from t h e  c o u r t s
o f  d io c esa n  judges  to  the  o f f i c i a l  p r i n c i p a l ,  and a p p ea l s  made from 
th e  p r i n c i p a l ' s  c o u r t  t o  th e  papa l  c o u r t  in  Rome.
1. DIOCESAN APPEALS
3The appoin tment o f  John Weddel as o f f i c i a l  p r i n c i p a l  gave 
him a u t h o r i t y  to  h e a r  a p p ea ls  bo th  from th e  o f f i c i a l i s  fo raneus  o f  
Lo th ian  and h i s  commissaries  and from th e  s u f f r a g a n s  o f  th e  Arch­
b ishop  o f  St Andrews and from t h e i r  o f f i c i a l s  and com m issa r ie s .^
In p r a c t i c e  t h e  c o u r t  o f  Lo th ian  accoun ted  f o r  much th e  l a r g e s t  s i n g l e  
group of  appea ls  made to  t h e  o f f i c i a l  p r i n c i p a l ,  b u t  th e  p r i n c i p a l ' s  
Sen tence Book a l s o  r e c o rd s  ap p e a l s  from each o f  th e  e i g h t  d io c ese s  in
1. The appea l  system o f  th e  church appears  t o  have been adap ted  from 
Roman law as  i t  developed  under  t h e  Republ ic (Sayers ,  Judges  
D e le g a t e , 2) .
2. These w i l l  be r e f e r r e d  to  as ' d io c e s a n  a p p e a l s ' .
3. See above,  70.
4. S t  A. Form.,  i ,  31-32.
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t h e  p ro v in c e  o f  S t  Andrews; a p p ea ls  from th e  p ro v in c e  of  Glasgow
were n o t  no rm al ly  e n t e r t a i n e d  by th e  o f f i c i a l  p r i n c i p a l . ^
During t h e  p e r io d  covered  by t h e  Sen tence  Book t h e  o f f i c i a l  p r i n c i p a l
dec ided  s i x t y - o n e  a p p ea ls  from th e  Loth ian  c o u r t  and a f u r t h e r
s e v e n ty - n i n e  which o r i g i n a t e d  i n  t h e  c o u r t s  of  th e  p r o v i n c i a l  
2d i o c e s e s .
Those who were d i s c o n t e n t e d  with  a j u d i c i a l  p ro c e s s  d id
n o t  have to  w a i t  f o r  t h e  c o n c lu s io n  o f  th e  a c t i o n  and th e  p a s s i n g  of
a d e f i n i t i v e  s en ten c e  b e f o r e  lodg ing  an a p p ea l ;  an appea l  could  be 
made from any j u d i c i a l  d e c i s i o n ,  o r  i n t e r l o c u t o r y  d e c re e ,  made dur ing  
th e  course  o f  a s u i t  and which might  be a l l e g e d  to  have done an
i n j u r y  (gravamen) to one or  o t h e r  o f  t h e  p a r t i e s .  One example was
th e  appea l  a g a i n s t  a d e c i s i o n  o f  th e  commissary o f  Moray who had 
r e f u s e d  to  admit  c e r t a i n  w i t n e s s e s  a t  t h e  d i e t  a s s ig n e d  f o r  t h e  p r o o f
3o f  an e x c e p t io n ;  an appea l  from th e  Loth ian  c o u r t ,  on the  o th e r  
hand,  was made a g a i n s t  the  d e c i s i o n  o f  Abraham C r ic h to n  n o t  to  
admit  a p a r t i c u l a r  e x c e p t io n . ^  Nor were appea ls  n e c e s s a r i l y  con­
f i n e d  to  c o n t e s t e d  cau s es .  I t  may sometimes have been th e  ca se  
t h a t  a p a r t y  was ' a c t e d '  i n  th e  books o f  a c o u r t  on terms to  which 
he was n o t  p r e p a re d  t o  a g re e ;  th e  Sen tence Book p r e s e r v e s  an example 
o f  an ap p e a l ,  upheld  by th e  o f f i c i a l  p r i n c i p a l ,  a g a i n s t  an a c t  o f
1. See below, 253.
2. See below. Appendix I I I ,  350-1.
3. Sen t .  St  A. ,  fo .  225r .  The appea l  was uphe ld .  Another appea l
from Moray a l l e g e d  t h a t  the  commissary g e n e ra l  had r e f u s e d  to  
a d m i n i s t e r  j u s t i c e  in  th e  cause  brought b e f o r e  him ( i b i d . , f o . l 0 6 r ) .
4. I b i d . , f o . 4 5 r .
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m oni t ion  done by th e  o f f i c i a l  of  Lo th ian  'w i th o u t  t h e  h e a r i n g  o f  
any c a u s e ' . ^
In can o n ic a l  terms a ppea ls  from i n t e r l o c u t o r y  dec re es  
were d i s t i n g u i s h e d  from a p p ea ls  from d e f i n i t i v e  sen ten c es  in  fo u r  
p r i n c i p a l  ways. They d id  n o t  suspend t h e  j u r i s d i c t i o n  o f  the  
i n f e r i o r  ju d g e ,  u n l e s s  th e  s u p e r i o r  e x p r e s s l y  g r a n te d  an i n h i b i t i o n ;  
t h e y  were a u t o m a t i c a l l y  a n n u l l e d  i f  th e  te rms o f  t h e  i n t e r l o c u t o r y  
dec ree  were a l t e r e d ;  the y  had always t o  be i n  w r i t i n g  and t o  s p e c i f y  
th e  p r e c i s e  grounds o f  t h e  a p p e a l ,  whereas an appea l  could  be made 
o r a l l y  in  c o u r t  a g a i n s t  th e  te rms o f  a d e f i n i t i v e  s e n te n c e ;  and 
th e y  could  be s u s t a i n e d  on t h e  grounds s p e c i f i e d  i n  t h e  a p p e a l ,  new
Om a t e r i a l  be ing  i n a d m i s s i b l e .  I t  was a l s o  r u l e d  by th e  S c o t t i s h  
s t a t u t e  o f  1549 t h a t  no appea l  a g a i n s t  an i n t e r l o c u t o r y  dec ree  could  
be r e f e r r e d  t o  a s u p e r i o r  judge  u n l e s s  i t  was based  on a r e l e v a n t  
p o i n t  o f  law, and t h a t  t h e  s u p e r i o r  judge should  g r a n t  no i n h i b i t i o n  
a g a i n s t  t h e  i n f e r i o r  u n t i l  t h e  formal  l e t t e r s  o f  appea l  (a p o s to l o s )
Xhad been r e c e iv e d .  In p r a c t i c e ,  however,  th e  r e c o r d s  make l i t t l e  
d i s t i n c t i o n  between th e  two ty p e s  o f  a p p e a l ,  and t h e  p rocedu re  
invo lved  seems to  have been b r o a d ly  s i m i l a r .
1. This  case s e rv e s  t o  emphasise t h e  f a c t  t h a t  an a c t  o f  m oni t ion  
was on ly  v a l i d  when b o th  s id e s  consented  t o  the  te rm s .  I f  
t h e r e  was any d i s p u t e  between th e  p a r t i e s ,  i t  would have had 
to  be s e t t l e d  b e f o r e  th e  agreement  could  be a c t e d .
2. Cf. R e i c h e l ,  Canon Law, i i ,  327-8.
3. SES, i i ,  126.
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The lodg ing  o f  an appea l  in  the  Lo th ian  c o u r t  was
u n f o r t u n a t e l y  no t  r e c o rd e d  in  th e  Act Book, bu t  s u r v i v i n g  n o t a r i a l
r e c o r d s  have p r e s e r v e d  an accoun t  o f  an appea l  made by N icholas
Ramsay o f  Dalhous ie  a g a i n s t  a s en tenc e  pronounced by t h e  o f f i c i a l
1o f  Loth ian  in  1535. Ramsay’s p r o c u r a t o r ,  Andrew B la cks tock ,  f i r s t  
o f  a l l  r e q u e s t e d  th e  g r a n t  o f  a p o s to l o s  which were l e t t e r s  i s s u e d  
by th e  judge  a quo ( t h a t  i s  to s ay ,  th e  judge from whom th e  appea l  
was be ing  made) to  r e f e r  t h e  a c t i o n  to  the  s u p e r i o r  judge .  There 
was a r e c o g n i se d  formula f o r  t h i s  r e q u e s t  whereby t h e  p r o c u r a t o r  
r e q u e s t e d  a p o s to l o s  'p r imo secundo t e r t i o ,  i n s t a n t e r  i n s t a n t i u s  
i n s t a n t i s s i m e ' and which appea rs  to  have been  th e  formula  i n  o th e r  
d io c e s e s  as w e l l . ^  The judge  a quo would norm al ly  be o b l ig e d  to  
g r a n t  a p o s t o l o s , u n l e s s  t h e  appea l  was i r r e l e v a n t  o r  p a t e n t l y  
' f r i v o l o u s ' , ^  b u t  in  Ramsay's a c t i o n  B lacks tock  added t h a t  i f  
a p o s to l o s  were r e f u s e d  he would appea l  aga in  to  the  o f f i c i a l  p r i n c i p a l ' s  
p r o t e s t a t i o n  and ' t u i t i o n ' .  Th is  would sugges t  t h a t  t h e r e  was a 
second c a t e g o ry  o f  appea l  s i m i l a r  t o  th e  ' t u i t o r i a l '  a p p ea ls  in  
Cante rbury  which, i f  g r a n t e d ,  a u t o m a t i c a l l y  revoked  t h e  sen tence  o f  
the  i n f e r i o r  c o u r t  t o g e t h e r  w i th  a l l  subsequen t  a c t s  done t o  th e  
p r e j u d i c e  o f  t h e  p a r t y . ^  I f  t u i t i o n  had a s i m i l a r  e f f e c t  in  S c o t t i s h  
c o u r t s  i t  would seem, a t  l e a s t  on t h e  ev idence  o f  t h i s  a p p e a l ,  t h a t  
i t  was a measure k e p t  in  r e s e r v e  a g a i n s t  th e  r e f u s a l  o f  a p o s t o l o s .
1. SRO, Dalhousie  Muniments,  GD45/16/2752. Ramsay appeared  
r e g u l a r l y  in  t h e  o f f i c i a l s '  c o u r t s  as  a d e fen d e r ;  he appea led  
a g a i n s t  a n o t h e r  d e c i s i o n  o f  t h e  o f f i c i a l  of  Lo th ian  in  1544 
(Sen t .  S t .  A . ,  fo .  9 5 r ) , and was pu rsued  f o r  t h e  payment o f  
t e i n d s  by Newbat t le  Abbey in  1546 (Acta I ,  f o s ,  5 r ,  9v, 1 3 r ) .
2. E.g .  a t  Can te rbury  (Woodcock, C a n te rb u ry , 64).
3. Cf. St A. Form. , i ,  219,  220n.
4. Woodcock, C an te rbury ,  66-67.
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Two in s t ru m e n ts  s u rv iv e  from Ramsay's appea l .  The second,  fo l l o w in g  
f i f t e e n  days a f t e r  th e  f i r s t ,  i s  i d e n t i c a l  excep t  t h a t  i t  s u b s t i t u t e s  
f o r  ' d e f i n i t i v e  s e n t e n c e '  t h e  words ' i n t e r l o c u t o r y  d e c re e  having  t h e  
f o r c e  o f  a d e f i n i t i v e  s e n t e n c e ' ,  as  th e  d e c i s i o n  a g a i n s t  which 
appea l  was be ing  made. Whether two s e p a r a t e  a p p ea l s  were invo lved  
o r  whether th e  f i r s t  in s t ru m e n t  was in  e r r o r  i s  no t  c l e a r ,  bu t  i n  
e i t h e r  case  i t  would s u g g es t  t h a t  t h e  r e l a t i v e  p ro c e d u re s  d i f f e r e d  
l i t t l e .
Once th e  a p o s to l o s  had reac h ed  th e  o f f i c i a l  p r i n c i p a l  an
i n h i b i t i o n  cou ld  be despa tched  to  th e  i n f e r i o r  judge  to  p r e v e n t  him
from p rocee d in g  f u r t h e r  in  th e  m a t t e r .  In th e  Loth ian  c o u r t  th e
i n h i b i t i o n  seems u s u a l l y  to  have  been d e l i v e r e d  to  t h e  o f f i c i a l  by
a c h a p l a i n .  S i r  John Wilson,  who would presumably  have been th e
o f f i c i a l  p r i n c i p a l ' s  o f f i c e r  i n  such m a t t e r s  and who could  a l s o
combine th e  d e l i v e r y  o f  th e  i n h i b i t i o n  wi th  th e  c i t a t i o n  o f  the
a p p e l l e e  t o  a t t e n d  th e  h e a r i n g  o f  t h e  a p p e a l . ^  The p ro c e s s  o f
i n h i b i t i o n  could  be a speedy one:  in  one case  th e  o f f i c i a l  o f
Loth ian  r e j e c t e d  t h e  d e f e n c e ' s  ex c e p t io n s  on 22 December 1546 and
was served  with  an i n h i b i t i o n  pending  an appea l  on 3 Janua ry ,  t h e
c o u r t s  hav ing  been i n  v a c a t i o n  from 25 December to  2 J an u a ry  i n -  
2e l u s i v e .  Once t h e  i n h i b i t i o n  had been se rved  t h e  a c t i o n  was
E.g.  'eodem d ie  dominus Johannes  Wilsoun i n h i b u i t  domino 
commissario in  causa  a p p e l l a t i o n i s  A lexandr i  Lauder de Haltoun 
e t  suorum co l legarum  a p p e l lan t ium  c o n t ra  magistrum Jacobum 
S c o t t ,  p o s t  ejusdem c i t a t i o n e m  apud locum s ive  h a b i t a t i o n e m  
i n f r a  oppidum E d inburg i  coram s u i s  v i c i n i s  e t  s e r v i t o r i b u s ' 
(Acta I ,  f o . 6 v ) .
I b i d . , f o s .  38r,  4 1 r ,  Wilky v.  Wynrem and Symson.
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s t a y e d  in  th e  i n f e r i o r  c o u r t  and could go forward  to  th e  c o n t e s t  
o f  t h e  a p p e a l ,  where a number o f  f a t e s  could  aw ai t  i t ;  i f  i t  
came t o  s e n t e n c e ,  t h e  chances were only  s l i g h t l y  b e t t e r  than  one 
i n  t h r e e  t h a t  i t  would be uphe ld .  In t h e  even t  of  an appea l  
a g a i n s t  an i n t e r l o c u t o r y  s en ten c e  be in g  uphe ld ,  t h e  o r i g i n a l  
s e n t e n c e ,  and a l l  e f f e c t s  consequent  upon i t ,  would be an n u l l e d  
and th e  f u r t h e r  h e a r i n g  o f  t h e  a c t i o n  (u l t e r i o r  c o g n i t i o  cause)  
r e t a i n e d  in  t h e  p r i n c i p a l ' s  c o u r t  f o r  f u r t h e r  a d j u d i c a t i o n . ^
Where i t  was a d e f i n i t i v e  s en ten c e  t h a t  had been d i s p u t e d ,  a
2s u c c e s s f u l  appea l  would s i m i l a r l y  d i s p o s e  o f  t h e  o r i g i n a l  d e c i s i o n .
In  many c a s e s  where an appea l  was no t  upheld t h e r e  was 
no r e a s o n  r e c o rd e d .  Some a p p e l l a n t s  would have been unab le to  
j u s t i f y  t h e i r  a p p e a l s ,  l i k e  S i r  John Stevenson  who was r eco rd ed  as 
having  been unab le  to  produce ' d i l a t i o n e s  c o m p é ten t e s ' , and who 
con seq u en t ly  l o s t  h i s  a p p e a l .  An appeal  could  a l s o  be d i sm issed  
i f ,  l i k e  a l i b e l  or an e x c e p t io n ,  i t  d id  no t  c o n t a in  m a t e r i a l  t h a t  
was r e l e v a n t  and c ap a b le  o f  r e a s o n a b l e  p r o o f . ^  A l a r g e  number of  
a p p e a l s ,  however,  were r e c o rd e d  as  having been ' d e s e r t e d '  ( t h a t  i s ,  
d e c l a r e d  i n v a l i d )  f o r  hav ing  exceeded t h e  t ime l i m i t  a v a i l a b l e  f o r  
t h a t  p a r t i c u l a r  s t a g e  o f  t h e  p r o c e s s  - d e s e r t i o n  ' p r o p t e r  lapsum 
f a t a l i s  t e m p o r i s ' . Almost a l l  t h e  appea ls  t o  Rome f o r  which dec re es  
o f  d e s e r t i o n  were r e c o rd e d  foundered  on t h i s  p a r t i c u l a r  r o c k , ^  as
1. E.g.  a f t e r  an appea l  had been uphe ld  on 23 June 1543, th e  p r i n c i p a l
cause was dec ided  31 August  x 7 November 1543 (Sen t .  S t  A. ,  f o s .
45r ,  5 4 v ) .
2. E.g.  i b i d . , fo .  40v.
3. I b i d . , fo .  61v.
4. 'Non c o n t i n e t  causam r a t i o n a b i l e m  e t  re le van te ra  que,  s i  p ro b a ta  
f o r e t ,  leg i t imam r e p u t a r e t u r '  ( i b i d . , f o .9 9 v .  Cf. a l s o ,  i b i d . , 
f o , 9 5 v ) .
5. See below, 254.
246
d id  tw e n ty -n in e  o f  th e  d ioc esa n  a p p e a l s .  Th is  s t r a n g e  phenomenon 
requ i re s ,  some e x p l a n a t i o n  as i t  can h a r d ly  be supposed t h a t  
ignorance  o f  t h e  r e l e v a n t  t ime l i m i t s  was r e s p o n s i b l e  in  every  
case .  As th e  p rocedu re  f o r  th e  d e s e r t i o n  o f  a ppea ls  t o  Rome was 
t h e  same as t h a t  o f  t h e  d e s e r t i o n  o f  d iocesan  a p p e a l s  th e  ev idence  
f o r  bo th  w i l l  be c o n s id e r e d  t o g e t h e r .
The c l e r k s  almost  never  s p e c i f i e d  t h e  t ime l i m i t s  in  
q u e s t i o n ,  b u t  one e x c e p t io n  occu rs  where an appea l  to  Rome was 
r e c o rd e d  as d e s e r t e d  f o r  n o t  hav ing  been made w i th i n  t e n  days o f  
th e  o r i g i n a l  d e f i n i t i v e  s e n t e n c e ,^  O ther  examples o ccu r ,  however,  
where an appea l  was made w i th i n  th e  t e n  days fo l lo w in g  sen tence
2bu t  was s t i l l  d e s e r t e d  on account  o f  the  l a p s e  o f  t h e  ' f a t a l  t e r m ' .  
There were in  f a c t  f o u r  such terms in  t h e  can o n ic a l  p rocedure  o f  
a p p e a l s .  The f i r s t  a l lowed  t e n  days from th e  p u b l i c a t i o n  o f  
s en ten c e  i n  which t o  give n o t i c e  o f  t h e  ap p e a l ;  t h e  second was 
t h e  p e r i o d  fo l l o w in g  n o t i c e  o f  appea l  in  which a p o s to l o s  had to  be 
o b t a in e d  - a p e r i o d  i n i t i a l l y  o f  f i v e  days ,  b u t  ex tended to  t h i r t y
3by Boniface  V I I I ;  t h e  t h i r d ,  which al lowed f o r  t h e  appea l  t o  be 
b rought  to  t h e  a t t e n t i o n  o f  the  s u p e r i o r  ju d g e ,  had no one d e f i n i t i o n  
b u t  would p ro b ab ly  be f i x e d  by t h e  judge  a quo ; and th e  f o u r t h  was 
t h e  p e r i o d  o f  one y e a r  a l low ed  f o r  p r o s e c u t i n g  t h e  a p p e a l . ^  I t
1. 'A p p e l l a n t e s  i n t r a  decendium a s e n t e n t i a  n o s t r a  c o n t r a  eos 
minime a p p e l l a v e r u n t ' ( i b i d . , fo .  117v).
2. E.g.  i b i d . , fo.  220r ,  where t h e  appea l  had been made two days 
a f t e r  th e  o r i g i n a l  s en ten c e  had been p a s s e d  on 20 March 1548/9 
( i b i d . , fo .  183v);  c f .  a l s o  i b i d . , fo .  150v, f o r  th e  d e s e r t i o n
o f  an appea l  t h a t  had been made f i v e  days a f t e r  t h e  f i r s t  s en te n c e  
on 22 June 1545 ( i b i d . , f o . 1 1 5 r ) ,
3. Corpus J u r i s  C a n o n i c i , i i ,  c o l .  107 (S e x t . , l i b .  i i ,  t i t .  xv, c a p . v i ) .
4. Cf. R e ic h e l ,  Canon Law, i i ,  329-336.
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would seem t h a t  t h e s e  r u l e s  were a l s o  observed  a t  S t  Andrews,
a l th o u g h  th e  r e c o r d s  can p ro v id e  on ly  n e g a t i v e  c o n f i rm a t io n  o f  i t .
The p e r i o d  e l a p s i n g  between th e  o r i g i n a l  sen ten c e  (where t h e  da te
o f  t h i s  i s  given)  and th e  d e s e r t i o n  o f  the  appea l  on t h e  grounds o f
n o n - p r o s e c u t i o n  (as  opposed to  n o t  making the  appea l  in  t h e  f i r s t
p la ce )  was n ev e r  l e s s  th a n  f o u r t e e n  months,^ which would i n d i c a t e
2a p e r i o d  o f  a y e a r  a l lowed f o r  p r o s e c u t i o n .
Such a p e r i o d  was c l e a r l y  open t o  abuse as a d e la y in g  
t a c t i c ,  s i n c e  t h e  ju dge  a quo would have been i n h i b i t e d  from 
p ro c e e d in g s  w i th  t h e  a c t i o n  in  t h e  meanwhile.  This  i s  i l l u s t r a t e d  
c l e a r l y  by a Formulare document conce rn ing  an appea l  t h a t  had been 
made from Dunkeld and o f  which i t  was r e p o r t e d  t h a t  ' n o th i n g  has 
been done f u r t h e r  in  t h i s  p ro c e s s  by the  a p p e l l a n t  towards  p r o s e c u t i n g
3h i s  appea l  a cc o rd ing  to  law beyond h i s  i n i t i a l  a p p e a l ' .  The 
a p p e l l a n t  had f i r s t  been c i t e d  to  pursue  h i s  a p p e a l ,  and then  c i t e d  
t o  h e a r  i t  d e s e r t e d  o r  t o  o f f e r  r e a s o n a b l e  cause a g a i n s t  i t s  
d e s e r t i o n ,  bu t  had remained con tumacious ly  a b s e n t ;  t h e  appea l  was 
du ly  d e s e r t e d  ' de l a p s u  te m p o r i s  a j u r e  s t a t u t e  ad prosquendum' and 
l e t t e r s  t e s t i m o n i a l  were i s s u e d  to  t h a t  e f f e c t .  I t  i s  indeed 
u n l i k e l y  t h a t  many o f  th e  a ppea ls  which were d e s e r t e d  in  t h i s  way
1. Sen t ,  St  A . ,  f o . 71v. The d e s e r t i o n  was da t e d  4 March 1543/4 
and r e l a t e d  t o  a f i r s t  s en tenc e  of  th e  same c o u r t  da ted  8x23 
Jan u a ry  1542/3 ( i b i d . , f o . 3 2 v ) .
2. This  was c e r t a i n l y  as long a p e r i o d  as th e  crown was p r e p a re d  to  
a l low  f o r  Roman a p p e a l s .  In 1540 p a r l i a m e n t  a u t h o r i s e d  d i s t r a i n t  
under  r o y a l  l e t t e r s  in th e  even t  o f  a commission to  judges  d e l e g a t e  
no t  a r r i v i n g  w i th in  a y e a r  and a day o f  appea l  (APS, i i ,  357).
3. 'N i lq u e  p e r  ipsum a p p e l lantern u l t e r i u s  in eadem p r o c e s s u  p r e t e r  
quod semel i p s e  a p p e l Ians  ad prosequendum p ro u t  de j u r e  p re fa tam  
suam a p p e l l a t i o n e m ’ (St  A. Form.,  i ,  370). The d io c ese  o f  o r i g i n  
i s  g iven on ly  as ' D' in  th e  document,  b u t  th e  r e f e r e n c e  to  ' G'
th e  b ishop  would seem to  i n d i c a t e  Gavin Douglas,  Bishop o f  Dunkeld 
1515-1522 (Watt,  F a s t i ,  99).
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had ever  been s e r i o u s l y  in tended  f o r  p r o s e c u t i o n .  For l i t t l e  
more than  th e  c o s t s  o f  a n o t a r i a l  in s t ru m en t  and t h e  c o s t s  o f  
c a r r i a g e  a l i t i g a n t  cou ld  a v e r t  a pending  adverse  s e n t e n c e ,  s t a y  
t h e  e x e c u t io n  o f  a s en te n c e  a l r e a d y  passed ,  o r  a t  l e a s t  s e c u re  a 
y e a r ' s  g race  b e f o r e  f u r t h e r  p ro cee d in g s  could be ta k e n .
Once an appea l  had been made i t  i s  n o t  c l e a r  who was
u l t i m a t e l y  r e s p o n s i b l e  f o r  i t s  d e s e r t i o n  in  th e  event  o f  the  t ime
l i m i t s  be ing  exceeded.  In some c a s e s  i t  would o b v io u s ly  have been
i n  t h e  i n t e r e s t s  of  th e  a p p e l l e e  to  t e rm in a t e  the  appea l  as s w i f t l y
as p o s s i b l e  so as to  r e t u r n  to  t h e  p r i n c i p a l  a c t i o n ,  and to  t h i s  end
an ex c e p t io n  o f  d e s e r t i o n  cou ld  be lodged on th e  grounds o f  t i m e .^
However, such e x ce p t io n s  were only  o c c a s i o n a l l y  r e c o rd e d  and t h e
t ime e l a p s i n g  between t h e  d a t e  o f  t h e  o r i g i n a l  s en te n c e  and t h e
d a t e  o f  th e  d e s e r t i o n  o f  t h e  appea l  cou ld  v a ry  enormously.  An
appea l  lodged on 15 J u l y  1541 by th e  Gumming fa m i ly  a g a i n s t  a sen ten c e
of  th e  commissary o f  Moray was n o t  d e s e r t e d  ' p r o p t e r  lapsum f a t a l i s
2t e m p o r i s ' u n t i l  6 June 1545; on a n o t h e r  o c c a s io n  t h e  t ime e l a p se d  
was t h r e e  y e a r s .  I t  may have been th e  o f f i c i a l  h im s e l f  who took 
t h e  i n i t i a t i v e  on t h e s e  o c c a s i o n s ,  f o r  i f  th e  o r i g i n a l  cause had been 
abandoned o r  composed t h e r e  would have been l i t t l e  i n c e n t i v e  f o r  t h e  
a p p e l l e e  to  go to  t h e  expense o f  r a i s i n g  an a c t i o n  o f  d e s e r t i o n  
e s p e c i a l l y  i f  he was s e p a r a t e d  from the  cou r t  o f  S t  Andrews by a
d i s t a n c e  o f  many m i l e s ,  and from t h e  o r i g i n a l  d i s p u t e  by a p e r i o d  o f  j
y e a r s . |
1. Sen t .  St A . ,  fo .  24r .
2. I b i d . , f o . 113v.
3. I b i d . , f o s .  144v-145r.
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A good p r o c u r a t o r  would always keep t h e  p o s s i b i l i t y  o f
an appea l  in  mind. At any s t a g e  o f  an a c t i o n  he could p r o t e s t
f o r  ' t h e  remedy o f  t h e  law'  (p ro  remedio j u r i s ) t e c h n i c a l l y  t h i s
p r o t e s t  se rved  n o t i c e  o f  an i n t e n t i o n  to  a p p e a l ,  bu t  i t  i s  c l e a r
t h a t  such a ppea ls  were seldom, i f  e v e r  b rough t .  The dev ice
enab led  th e  p r o c u r a t o r  to keep h i s  o p t i o n s  open and p ro v id ed  a
loopho le  which he m igh t ,  i f  t h e  n e c e s s i t y  a r o s e ,  l a t e r  e x p l o i t .
Many a p p e a l s ,  however, were s e r i o u s l y  proposed  and s e r i o u s l y
c o n t e s t e d .  Without  an Act Book o f  th e  c o u r t  o f  t h e  o f f i c i a l
p r i n c i p a l  we cannot  t e l l  p r e c i s e l y  how such a p p ea l s  were c o n t e s t e d ,
b u t  i t  seems l i k e l y  t h a t  p rocedu re  d i f f e r e d  l i t t l e  from t h a t  o f
f i r s t  i n s t a n c e  c a s e s .  C e r t a i n l y  t h e  p rocedu re  f o r  c o n t e s t i n g
a p p e a l s  b e fo re  t h e  Rota in  Rome b e a r s  many s i m i l a r i t i e s  to  t h e
2o r d i n a r y  p r o c e s s  used  b e f o r e  t h e  o f f i c i a l  o f  L o th ian ,  and when in  
t h e  p r i n c i p a l ' s  c o u r t  a s en ten c e  r e j e c t i n g  an e x ce p t io n  o f  d e s e r t i o n  
d i r e c t s  t h a t  t h e  appea l  shou ld  con t in u e  a t  the  p o i n t  a t  which i t  had
3been i n t e r r u p t e d  (as f o r  example a t  ad publicandum p r o d u c t a ) , t h e r e  
i s  a f a m i l i a r  r i n g  o f  Lo th ian  c o u r t  p rocedure .
Equa l ly  t y p i c a l  o f  t h e  Loth ian  c o u r t  was the  t ime taken  f o r  
an appea l  to  be d ec ided .  The Sen tence Book does n o t  always r e c o rd  
t h e  d a te  o f  t h e  o r i g i n a l  s en ten c e  o r  o f  t h e  a p p e a l ,  and i t  never  
r e c o r d s  t h e  d a t e  a t  which th e  appea l  reached  i t s  f i r s t  h e a r i n g ;
1. E.g.  below. Appendix IV, 371
2. See below, 267-8.
3. Sent .  St A. ,  fo .  195r.
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n e v e r t h e l e s s ,  th e  d a t e s  t h a t  do s u r v iv e  i n d i c a t e  t h e  enormous 
v a r i a t i o n  in  t imes  taken  by appea ls  to  reach  a d e c i s i o n .  The 
p e r i o d  e l a p s i n g  between t h e  d a t e  on which an appea l  was i n t i m a t e d  
to  th e  o f f i c i a l  p r i n c i p a l  and t h e  d a te  on which i t  was sen tenced  
cou ld  vary  from t h e  seven months t a k en  by one appea l  from the  
Loth ian  co u r t^  to  almost  f i v e  y e a r s ,  as in  t h e  ca se  o f  one appea l  
from Orkney. More f r e q u e n t l y  r e c o rd e d  was t h e  d a t e  of  t h e  o r i g i n a l  
s e n t e n c e ,  whether  d i f f i n i t i v e  o r  i n t e r l o c u t o r y ,  and in  one such  case  
on ly  f o r t y - f i v e  days e l a p s e d  b e f o r e  a d e c i s i o n  was r eached  in  th e  
c o u r t  o f  th e  o f f i c i a l  p r i n c i p a l ,  a l th o u g h  i t  could t a k e  as long as 
n i n e t e e n  months.  The s i x t e e n  o c c a s io n s  when th e  d a t e s  o f  bo th  
s e n te n c e s  a r e  given  su g g e s t  an ave ra ge  i n t e r v a l  between them o f  
about  t h i r t e e n  months.
Of t h e  140 d ioc esa n  a ppea ls  t h a t  reached  sen ten c e  in  t h e  
p r i n c i p a l ' s  cou r t  between 1541 and 1553 on ly  f i f t y - e i g h t  were 
u p h e l d .^  In th e  c a se s  o f  t h o s e  t h a t  f a i l e d  th e  subsequen t  p r o ­
cedure depended on t h e  s t a g e  which t h e  o r i g i n a l  a c t i o n  a t  f i r s t  
i n s t a n c e  had r eached  when th e  appea l  was lodged.  In th e  case  o f  a 
d e f i n i t i v e  s en ten c e  i t  would be r e c o rd e d  t h a t  t h e  a p p e l l a n t  had 
u n j u s t l y  appea led  from t h e  s e n te n c e  o f  t h e  judge a quo , t h a t  th e  
s en tence  was a c c o r d in g ly  conf irmed  and r a t i f i e d ,  and t h a t  th e  
a c t i o n  was r e m i t t e d  t o  t h e  judge  a quo f o r  t h e  e x e c u t io n  o f  t h e
1. Appeal da ted  28 J u l y  1542, s en tence  da ted  7 March 1542/3 ( i b i d . , 
f o . 3 7 r ) .
2. Appeal da ted  5 May 1543, s en te n c e  da ted  7 March 1547/8 ( i b i d . , 
fo .  158v).
3. Appeal from Dunkeld m o n i t o r i a l s  da ted  23 February  1551/2,  
s en tence  da ted  9 A p r i l  1552 ( i b i d . , fo .  2 5 7 r ) ; appea l  from 
Brechin  s en ten c e  da ted  25 June 1550, appea l  s en tenc e  da ted  14 
Jan u a ry  1551/2 ( i b i d . , fo .  2 5 2 r ) .
4. See below.  Appendix I I I ,  350-1.
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o r i g i n a l  s e n t e n c e .^  In t h e  case o f  appea l s  a g ravam ine , from
an i n t e r l o c u t o r y ,  a s i m i l a r  p ro ced u re  was fo l low ed :  i t  was
re c o rd e d  t h a t  th e  a p p e l l a n t  had appea led  u n j u s t l y  and t h a t  th e
judge  a quo had done him no i n j u r y  (minime g rav as s e )  by h i s  s en te n c e
2or  d e c re e ,  which was a c c o r d i n g l y  uphe ld .  The f u r t h e r  h e a r i n g  o f  
t h e  a c t i o n  cou ld  then  be r e t a i n e d  by th e  o f f i c i a l  p r i n c i p a l ,  a l th o u g h  
t h i s  happened on ly  r a r e l y  and was in  f a c t  e x p r e s s l y  fo rb id d e n  by  
th e  s t a t u t e s  o f  1549;^ more u s u a l l y  t h e  a c t i o n  would be r e m i t t e d  t o  
t h e  judge  a quo , and an a c t  o f  r e m is s io n  would be g iven  to  t h e  
a p p e l l e e  t o  p r e s e n t  t o  t h e  i n f e r i o r  judge .  Thus fo l l o w i n g  th e
5d i s m i s s a l  o f  an appea l  by t h e  o f f i c i a l  p r i n c i p a l  on 20 December 1546 
th e  a p p e l l e e  appea red  b e f o r e  t h e  o f f i c i a l  o f  Loth ian  on 3 J a n u a ry  
1546 and,  p roduc ing  h i s  a c t  o f  r e m i s s i o n ,  r e q u e s t e d  t h a t  th e  p a r t i e s  
shou ld  be c i t e d  to  h e a r  t h e  p r i n c i p a l  a c t i o n  resumed acc o rd ing  to  
th e  purpose  o f  th e  l a s t  d i e t  a s s ig n e d  by th e  ju d g e .^  In bo th  ty p e s  
o f  appea l  t h e  c o s t s  were borne by t h e  a p p e l l a n t  i f  t h e  appea l  f a i l e d  
and by the  a p p e l l e e  i f  i t  was uphe ld .
Although appea l s  to  t h e  o f f i c i a l  p r i n c i p a l  o f  S t  Andrews 
were co n f in e d  almost  e x c l u s i v e l y  to  th o se  o r i g i n a t i n g  in  t h e  c o u r t s  
o f  th e  s u f f r a g a n s  o f  S t  Andrews, th e  Sen tence  Book does r e c o rd  a
1. E.g .  Sent .  S t  A . ,  fo .  103v.
2. E.g.  i b i d . , f o s .  l l v - 1 2 r .
3. E.g .  i b i d . , fo .  174v.
4. SES, i i ,  126.
5. Sen t .  S t  A. ,  fo .  151v.
6. Acta I ,  fo .  41 r .  Cf.  a l s o  th e  a c t  o f  r e m is s io n  produced  in  t h e
Loth ian  c o u r t  on 30 June 1548 ( i b i d . , f o . 423r)  fo l lo w in g  a
sen ten c e  o f  t h e  o f f i c i a l  p r i n c i p a l  on 14 June 1548 (Sent .  St A . ,
fo .  164v ) ,
252
few e x c e p t io n s  t o  t h i s  r u l e .  An appea l  from a s e n ten c e  o f  
Wil l iam Gibson, Bishop o f  L i b a r i a  and s u f f r a g a n  o f  th e  see  o f  
S t  Andrews i t s e l f  under C a rd in a l  Betoun, was a p p a r e n t l y  made to  
th e  o f f i c i a l  p r i n c i p a l ,  who r u l e d  t h a t  i t  should  n o t  be r e c e i v e d  in  
h i s  c o u r t ; !  t h i s  would seem to  have been th e  on ly  p o s s i b l e  answer 
t h a t  t h e  o f f i c i a l  could  have g iv e n ,  s in c e  th e  o r d i n a r y  j u r i s d i c t i o n  
d e l e g a t e d  t o  Gibson by t h e  c a r d i n a l  cou ld  have been no l e s s  than 
t h a t  d e l e g a t e d  t o  t h e  o f f i c i a l  p r i n c i p a l .  There were a l s o  two 
a c t i o n s  o r i g i n a t i n g  i n  t h e  d io c e s e  o f  Glasgow; in  t h e  f i r s t  case  
an a c t i o n  had c l e a r l y  been b rought  to  r e s i s t  t h e  h e a r i n g  o f  t h e  
appea l  by the  o f f i c i a l  p r i n c i p a l  o f  St  Andrews, b u t  t h i s  was d i s m is s ed  
and th e  appeal  p r o p e r  was r u l e d  to  be j u s t l y  devo lved  b e f o r e  t h e  
o f f i c i a l  p r i n c i p a l ,  who d i r e c t e d  t h a t  i t s  h e a r i n g  should  commence 
a t  ad l i b e l l a n d u m . Three months l a t e r  t h e  appea l  was d e c l a r e d  to  
have been u p h e ld ,  on account  o f  t h e  V ica r -G enera l  o f  Glasgow having
3f a i l e d  to  do j u s t i c e .  The second Glasgow appea l  invo lved  a s t r a i g h t  
d e s e r t i o n  on t ime l i m i t s ,  and was r eco rd ed  l i k e  any o t h e r  d iocesan  
a p p e a l . ^  I t  i s  d i f f i c u l t  t o  see  why th e s e  two cases  a lone  should  
have been r e c e i v e d  from Glasgow; a t  o t h e r  t imes  any a t t e m p t  by a 
St  Andrews judge  to  dec ide  a m a t t e r  concern ing  s u b j e c t s  of  the  
Archbishop  o f  Glasgow was s t e r n l y  r e s i s t e d . ^  The vacancy o f  the  
a r c h d i o c e s e  o f  Glasgow a t  t h e  t ime o f  t h e  f i r s t  appea l  (September-  
December 1548) may have been s i g n i f i c a n t ,  bu t  no such c o n s i d e r a t i o n
1. S en t .  St  A. ,  fo .  127r.
2. I b i d . , fo .  172v.
3. I b i d . , fo .  178r.
4. I b i d . ,  fo .  251r.
5. Cf. St A. Form., i ,  359-60,
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seems r e l e v a n t  a t  t h e  t ime o f  t h e  second appea l  (December 1551).
One o t h e r  e x c e p t io n a l  case  was an appea l  r e c e i v e d  and uphe ld  from
th e  c o u r t  o f  t h e  commissary o f  th e  j u r i s d i c t i o n  o f  C u r r i e . !  This
was t h e  only such appea l  r e c o rd e d  i n  t h e  Sentence  Book and a l though
i t  s u g g e s t s  t h a t  t h e  j u r i s d i c t i o n  o f  th e  archdeacon (whose p rebend
C u r r i e  was) was s u b j e c t  to- t h e  rev iew o f  t h e  o f f i c i a l  p r i n c i p a l ,
2i t  cannot  be used  as t h e  b a s i s  o f  any f i rm  c o n c lu s io n s .
2. APPEALS TO ROME
The s u b j e c t  o f  a ppea l s  made from th e  c o u r t  o f  th e  o f f i c i a l  
p r i n c i p a l  t o  Rome remains a t a n t a l i s i n g  one. J u s t  as  the  f a c t  o f  
an appeal  made from a d e c i s i o n  o f  t h e  o f f i c i a l  o f  Lo th ian  l e f t  no 
mark in  Acta I ,  so we should  expec t  no i n d i c a t i o n  in  the  r e c o rd s  o f  
th e  p r i n c i p a l ’ s c o u r t  o f  th e  a p p ea ls  t h a t  were s u c c e s s f u l l y  appea led  
from t h e r e  to  Rome. Those ap p e a l s  to  Rome which a r e  r eco rded  in  
the  Sen tence  Book n ev e r  l e f t  S t  Andrews, s in c e  the  s e n te n c e s  were 
sen tenc es  o f  d e s e r t i o n .  Almost a l l  o f  t h e se  appea ls  were d e s e r t e d  
p r o p t e r  lapsum f a t a l i s  tem por i s  (on occas ion  th e  p h ra s e  i s  not  
in c lu d e d ,  bu t  i t  seems u n l i k e l y  t h a t  any o t h e r  cause was i n v o l v e d ) ,  
a l th o u g h  th e  appea l  o f  t h e  P r i o r e s s  o f  Ecc les  a g a i n s t  t h e  P r i o r  o f  
Pi ttenweem was renounced because  she had recommenced l i t i g a t i o n  in
1. Sent .  St A. ,  fo .  57v. C u r r i e  was th e  p e c u l i a r  j u r i s d i c t i o n  of  
t h e  Archdeacon o f  S t  Andrews ( c f ,  above,  7 4 n ) . ,
2. I t  w i l l  be remembered t h a t  t h e  j u r i s d i c t i o n  o f  t h e  commissaries 
of  t h e  Archdeacons o f  Glasgow was s u b je c t  t o  appea l  to  th e  c o u r t  
o f  the  Bishop o r  Archbishop a c c o rd in g  to  th e  terms o f  t h e  
s e t t l e m e n t  o f  1428 ( c f .  above 61-62) .
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an i n f e r i o r  c o u r t  on t h e  m a t t e r  c o n ta in e d  in  t h e  a p p e a l . ^  The 
q u e s t i o n  c l e a r l y  arisefjfe o f  how many appea ls  were in  f a c t  s u c c e s s ­
f u l l y  appea led  t o  Rome from t h e  c o u r t  o f  the  o f f i c i a l  p r i n c i p a l .
I f  we look a t  th e  s t a t i s t i c s  o f  th e  d io c e sa n  appea ls  we
f i n d  t h a t  o f  th e  144 sen te n c e d  by t h e  o f f i c i a l  p r i n c i p a l  tw e n ty -n in e
were d e s e r t e d  on t ime l i m i t s .  Allowing f o r  t h e  f a c t  t h a t  t h i s  r a t i o
would be d im in ished  by t h e  g r e a t e r  o b s t a c l e s  in  t h e  way of  fo rw ard ing
an appea l  to  t h e  papa l  c u r i a ,  we would n e v e r t h e l e s s  expec t  t h a t  a
s u b s t a n t i a l  number o f  a p p e a l s  would in  f a c t  have reached  Rome, in
p r o p o r t i o n  to  t h e  f o r t y  t h a t  f a i l e d .  Of t h i s  s u b s t a n t i a l  number
t h e r e  i s  no t r a c e .  An exam ina t ion  o f  th e  r e c o r d s  o f  t h e  Roman
Rota f o r  t h e  1540s and 1550s has r e v e a l e d  no t  one a c t i o n  t h a t  can
p o s i t i v e l y  be i d e n t i f i e d  w i th  a s u i t  t h a t  was hea rd  a t  f i r s t  i n s t a n c e
2b e f o r e  one o f  t h e  S t  Andrews o f f i c i a l s .  This  i s  no t  to  say 
p o s i t i v e l y  t h a t  no appea l  was made to  Rome d u r ing  t h e  1540s from a 
d e c i s i o n  o f  a S t  Andrews o f f i c i a l .  An appea l  made from an i n t e r ­
m edia te  s t a g e  o f  an a c t i o n  in  t h e  c o u r t  o f  t h e  o f f i c i a l  p r i n c i p a l  
would n o t  le ave  any r e c o r d  in  t h e  Sen tence  Book ( t h a t  i s  to say ,  no 
r e c o r d  o f  a s e n te n c e )  and such a case  would n o t  r e a d i l y  be i d e n t i ­
f i a b l e  in  th e  Rota r e c o r d s  s i n c e  t h e  Roman c l e r k s  seldom d i f f e r e n t i a t e d  
between j u d i c i a l  and e x t r a - j u d i c i a l  appea ls  ( t h a t  i s ,  between appea ls  
made from an e a r l i e r  j u d i c i a l  d e c i s i o n  and a p p e a l s  made d i r e c t  to
1, Sen t ,  St  A. ,  f o , 71r,
2.  But c f ,  below, 258.
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Rome w i th o u t  a p r i o r  h e a r i n g  a t  f i r s t  i n s t a n c e } . I t  shou ld  a l s o  
be remembered t h a t  t h e r e  was more than  one cou r t  in Rome capable  
o f  h a n d l in g  a p p e a l s .  The Sac ra  Romana R o ta , with  i t s  complement 
o f  tw e lve  j u d g e s ,  o r  a u d i t o r s ,  was t h e  c h i e f  c o u r t  o f  th e  church in  
th e  m a t t e r  o f  e c c l e s i a s t i c a l  c i v i l  a c t i o n s , !  bu t  m a t t e r s  o f  
c o n s c ie n c e ,  which cou ld  i n c lu d e  q u e s t i o n s  r e l a t i n g  to  matrimony,  
a b s o l u t i o n  from e c c l e s i a s t i c a l  cen su re s  or  th e  r e l e a s e  from t h e  
observance  o f  an o a t h ,  could  go i n s t e a d  to  t h e  A p o s t o l i c  P e n i t e n t i a r y ^  
whose r e c o r d s  remain c l o s e d  to  t h i s  day.
N e v e r t h e l e s s ,  t h e  absence  o f  any s i g n i f i c a n t  q u a n t i t y  o f
a p p e a l s  p a s s in g  to  Rome from th e  St Andrews o f f i c i a l s  (whose c o u r t s
were p ro b a b ly  th e  b u s i e s t  in  t h e  coun t ry )  i s  s t r i k i n g ;  t h e  q u e s t i o n
we should  n e x t  c o n s i d e r  i s  w he the r  o r  no t  i t  i s  in  f a c t  s u r p r i s i n g .
The p a r t i c u l a r  concern  o f  much o f  the  b u s in e s s  conducted b e f o r e  t h e
Rota was w i th  e c c l e s i a s t i c a l  incomes and ben e f i ce s ,  and t h i s  in c lu d e d
much t h a t  o r i g i n a t e d  e i t h e r  in  t h e  d io c ese  of  S t  Andrews o r  in  th e
o th e r  d io c e se s  o f  S c o t l a n d .  The number o f  b e n e f i c e  a c t i o n s  t h a t
were hea rd  by th e  S t  Andrews o f f i c i a l s ,  however, was n e g l i g i b l e :
t h e r e  were none a t  a l l  i n  t h e  Loth ian  c o u r t  between 1539 and 1551,
3and on ly  e l even  between 1541 and 1553 in  th e  c o u r t  a t  S t  Andrews. 
Fur thermore ,  such a c t i o n s  as t h e r e  were r e l a t e d  on ly  to  ve ry  minor 
b e n e f i c e s ,  t o  c h a p l a i n c i e s  and t o  th e  cure  o f  a l t a r s ,  and t h e r e  was 
o n ly  one t h a t  r e l a t e d  to  t h e  p o s s e s s i o n  o f  a p a r s o n a g e .^  S i m i l a r l y ,
1. Cf. N. H i l l i n g ,  P rocedure  a t  th e  Roman Cur ia  (New York, 1907),  132-4. y|
2. Cf. i b i d . , 127-8.
3. See above,  169-71.
4. See above,  1 7 0 .
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i f  we look a t  th e  a c t i o n s  which r e l a t e d  t o  e c c l e s i a s t i c a l  incomes,  
o f  which t h e r e  was a much g r e a t e r  number,^ we f i n d  t h a t  t h e  v a s t  
m a j o r i t y  r e l a t e d  n o t  t o  t h e  r i g h t  t o  such incomes b u t  r a t h e r  t o  th e  
d i f f i c u l t y  in  e x a c t in g  t h e i r  payment i n  one or  more s p e c i f i e d  
y e a r s ,  and many o f  t h e s e  a c t i o n s  were b rough t  by l a y  tacksmen.  I t  
would seem t h a t  n e i t h e r  t h e  c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian  nor  
the  c o u r t  o f  t h e  o f f i c i a l  p r i n i c p a l  was a forum f o r  t h e  d i s p u te d  
p r i v i l e g e s  o r  b e n e f i c e s  o f  t h e  c l e r g y ,  and t h a t  such c l e r i c s  as 
d id  t a k e  t h e i r  d i s p u t e s  to  th e  o f f i c i a l s '  c o u r t s  f o r  s e t t l e m e n t  
would p ro b a b ly  have been p r e v e n t e d  by economic c o n s i d e r a t i o n s ,  a t  
l e a s t ,  from d i s p u t i n g  such s e t t l e m e n t s  b e f o r e  t h e  Roman a u d i t o r s .
I t  seems l i k e l y  t h a t  s i m i l a r  s o c i a l  and economic d i s ­
t i n c t i o n s  a p p l i e d  to  l a y  l i t i g a n t s  in  th e  e c c l e s i a s t i c a l  j u r i s d i c t i o n s ;  
f o r  them a l s o  t h e  o f f i c i a l s  were n o t  th e  only e c c l e s i a s t i c a l  judges
a v a i l a b l e  t o  s e t t l e  d i s p u t e s .  There i s  no doubt ,  as  we have a l r e a d y
2s u g g e s te d ,  t h a t  a c o n s i d e r a b l e  amount o f  j u d i c i a l  b u s in e s s  was 
conducted  by judges  d e l e g a t e  who were a p p o in ted ,  on a p p l i c a t i o n  to 
Rome, by a papa l  commission.  E qua l ly ,  the S t  Andrews Formulare 
b e a r s  w i tn e s s  to  th e  g r e a t  number o f  ad hoc commissions by which th e
a rch b i sh o p s  d i s p o s e d  o f  g r i e v a n c e s  t h a t  were b rough t  d i r e c t l y  to  
3t h e i r  a t t e n t i o n .  This  l a t t e r  means o f  s e t t l i n g  a d i s p u t e  in
p a r t i c u l a r  may have been p a r t i c u l a r l y  a t t r a c t i v e  to  th o s e  who were
1. See above,  156-69.
2. See above,  79-81,
3. See above,  54-56.  Cf. a l s o ,  St  A. Form. , i i ,  197-8,  where an
appea l  t o  the  m e t r o p o l i t a n  see  was d e l e g a t e d  to  Abraham C r ich ton  
and J  ohn S .
257
n o t  p r e p a re d  t o  submit  themse lves  t o  th e  r e g u l a r  p ro ced u re  o f  th e  
o f f i c i a l s '  c o u r t s  and y e t  who bau lked  a t  the  expense  and de lay  o f  
ap p e a l in g  t o  Rome. We cannot  come to  any f i rm  c o n c lu s io n s  on who 
d id ,  o r  d id  n o t ,  t a k e  t h e i r  d i s p u t e s  to  the  o f f i c i a l s '  c o u r t s  u n t i l  
t h e  q u e s t i o n  has  been d i s c u s s e d  in  g r e a t e r  d e t a i l , ^  b u t  i t  i s  h a rd  
a t  t h i s  s t a g e  t o  avo id  t h e  im p res s io n  t h a t  i t  was n o t  t h e  g r e a t  of  
t h e  land w i th  t h e i r  p r e s s i n g  problems who appeared  b e f o r e  th e  
o f f i c i a l s ,  b u t  r a t h e r  th e  more o r d i n a r y  members o f  t h e  community 
whose a f f a i r s  were n o t  so im p o r t a n t ,  o r  t h e i r  r e s o u r c e s  so g r e a t ,  
t h a t  t h e y  could submit  t h e i r  g r i e v a n c e s  e i t h e r  to t h e  a rchb i shop  or  
t o  t h e  pope in  Rome. There i s  one i n t e r e s t i n g  e n t r y  in  th e  Rota 
r e c o r d s  which appea rs  to  lend  weight  t o  t h i s  p r o p o s i t i o n .  In 1551 
th e  o f f i c i a l  o f  Lo th ian  gave a s en ten c e  in  favou r  o f  th e  tacksmen 
o f  t h e  t e i n d s  o f  Stow a g a i n s t  one Gavin Borthwick and f i f t y - o n e  
fe l l o w  p a r i s h i o n e r s  o f  th e  p a r i s h  o f  Stow; Borthwick and h i s  
f r i e n d s  appea led  bu t  t h e i r  case  was d i sm issed  by t h e  o f f i c i a l  
p r i n c i p a l . ^  Almost a y e a r  l a t e r  t h e  tacksmen were a g a in  c h a l l e n g e d  
on th e  s u b j e c t  o f  t h e  t e i n d s  o f  th e  p a r i s h ,  b u t  t h i s  t ime i t  was by
3Lord Borthwick b e f o r e  t h e  Rota in  Rome,
There remains  to  c o n s i d e r  t h e  ev idence  o f  t h e  f o r t y  
d e s e r t e d  appea ls  to  Rome. I t  was e a r l i e r  sugges ted  t h a t  few o f  t h e  
d ioc esa n  a p p e a l s  t h a t  were d e s e r t e d  on c o n s i d e r a t i o n s  o f  t ime may
1. See below, 300-1.
2. Sent .  St A. ,  fo .  242r .
3. V a t i can  A rch iv es ,  S.R. Rota ,  Manual ia ,  263,  f o s .  320v, 324v,
382v, 383r,  387v, 441v,  and o t h e r s .  The case  was r e g u l a r l y  j
pos tponed  and f i n a l l y  d i s a p p e a re d  undec ided .  j
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have s e r i o u s l y  been in ten d ed  f o r  p r o s e c u t i o n ;  t h i s  seems more 
overwhelmingly th e  case  with  r e g a r d  t o  th e  a p p ea ls  to  Rome. I t  
cannot  r e a s o n a b l y  be sugges ted  t h a t  in  every  case o f  d e s e r t i o n  th e  
p r o c u r a t o r s  concerned ,  men wise  and s k i l l e d  in  every  l e g a l  t e c h n i ­
c a l i t y ,  could  have f a i l e d  to  t a k e  accoun t  o f  the  can o n ic a l  
r e g u l a t i o n s  on t im e .  I t  must t h e r e f o r e  be conc luded  t h a t  g iv in g  
n o t i c e  o f  an appea l  t o  Rome was a d e l a y in g  t a c t i c  by which a y e a r ' s  
g race  could  be o b t a in e d  by t h e  p a r t y  a g a i n s t  whom sen te n c e  had been 
g iven ;  i t  may have been such p r a c t i c e s ,  as much as a p p ea ls  to  
Rome a c t i v e l y  pu r su ed ,  t h a t  were beh ind  th e  demand o f  t h e  lo rd s  in 
1559 t h a t  ' a p p e l a t i o n  un to  Rome su ld  no t  suspend t h e  execu t ion  o f  
s e n t e n c e s  gev in  h e i r  w i th i n  t h i s  r e a l m e ' . ^
1. SES, i i ,  149-50.
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C H U R C H  L A W A N D  T H E
S E C U L A R  C O U R T S
C H U R C H  L A W A N D  T H E  S E C U L A R  C O U R T S
1. ECCLESIASTICAL LAW
I t  i s  hoped t h a t  t h i s  su rvey  o f  the  S c o t t i s h  e c c l e s i a s t i c a l '  
c o u r t s  w i l l  open t h e  way to  much f u r t h e r  r e s e a r c h  on a l l  a s p e c t s  o f  
th e  s u b j e c t ,  b u t  nowhere i s  such r e s e a r c h  more needed,  o r  more o u t -  
with  th e  scope o f  t h i s  t h e s i s ,  t h a n  on th e  q u e s t i o n  o f  th e  law which 
was a d m in i s t e r e d  by t h e  o f f i c i a l s  in  t h e i r  c o u r t s .  Two f i e l d s  in  
p a r t i c u l a r  need to  be s t u d i e d :  t h e  p r e c i s e  r e l a t i o n s h i p  o f  t h e  law
found in  th e  o f f i c i a l s '  c o u r t s  to  t h e  canon law as a whole and to 
t h e  law found in  th e  e c c l e s i a s t i c a l  c o u r t s  of  o t h e r  c o u n t r i e s ;  and 
second ly ,  th e  r e l a t i o n s h i p  o f  t h e  law p r a c t i s e d  in  t h e  church c o u r t s  
to  Scots  law, bo th  as i t  was u nders tood  a t  t h e  t ime and as i t  
developed l a t e r .  These q u e s t i o n s  a r e ,  in any d e t a i l ,  beyond the  
scope o f  t h i s  t h e s i s  n o t  on ly  because  they  would r e q u i r e  c o n s id e r a b l e  
ex p e r i e n c e  and t r a i n i n g  bo th  in t h e  canon law and in  modern Scots  
law, bu t  a l s o  because  q u i t e  s im ply  t h e  e x t a n t  r e c o r d s  o f  th e  church 
c o u r t s  say  almos t  n o th in g  about  s u b s t a n t i v e  law. N e v e r t h e l e s s ,  
bo th  s u b j e c t s  a r e  o f  more than  p a s s in g  i n t e r e s t  to  any g e n e ra l  
d i s c u s s i o n  of  t h e  church c o u r t s  and,  as such,  deserve  a t  l e a s t  some 
g e n e ra l  o b s e r v a t i o n s .
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( i j  The S u b s t a n t i v e  Law o f  t h e  Church Courts
In p r i n c i p l e  a t  l e a s t ,  t h e  importance  o f  th e  canon law
to  t h e  law of  th e  church c o u r t s  now appears  to  be beyond q u e s t i o n .
The s u b j e c t  was e x h a u s t i v e l y  argued in  r e l a t i o n  t o  t h e  E n g l i sh
c o u r t s  f o l l o w in g  on t h e  comments o f  Canon-Stubbs in  t h e  p a r l i a m e n t a r y
r e p o r t  o f  1883.^ Stubbs  d e c l a r e d  t h a t  ’ th e  canon law o f  Rome, a l though
always r e g a rd e d  as o f  g r e a t  a u t h o r i t y  in  England,  was n o t  h e l d  to  be
2b in d in g  on the  c o u r t s ' .  Th is  o p in io n  was ch a l le n g e d  by M ai t land  
who argued t h a t  i n  no case  were t h e  E n g l i s h  church c o u r t s  a b l e  to  
p ic k  and choose th e  p a r t s  o f  t h e  canon law t h a t  the y  would o r  would 
n o t  a c c e p t .  Wil l iam Lyndwood’ s c o l l e c t i o n  of  p r o v i n c i a l  con­
s t i t u t i o n s  o f  t h e  Archbishops  o f  Can te rbury  were n o t ,  in M a i t l a n d ' s  
v iew ,  t h e  b a s i s  o f  an E ng l i sh  canon law bu t  mere ly  bye- laws  which
3complemented th e  u n i v e r s a l  law o f  th e  church .  He p o in t e d  out  
a l s o  t h a t  r e f e r e n c e s  to  a ' j u s  commune * d id  n o t  i n d i c a t e  a common 
law o f  custom as opposed to  a s t a t u t e  law; 'by  j u s  commune th e  
c a n o n i s t  meant t h e  law t h a t  i s  common to  the  u n i v e r s a l  church ,  as 
opposed to  th e  c o n s t i t u t i o n s  o r  s p e c i a l  custom o r  p r i v i l e g e s  o f  any 
p r o v i n c i a l  c h u r c h ' . ^
When we t u r n  t o  c o n s id e r  th e  q u e s t i o n  o f  the  S c o t t i s h  c o u r t s  
th e  p o s i t i o n  becomes even more c l e a r . ^  Compared to  th e  g r e a t  q u a n t i t y
1. See above,  192-3.
2. P a r l i a m e n t a r y  Papers  (1883),  x x iv ,  p .xv i i i -}  c f .  a l s o  i b i d . , 24-25.
3. F.W. M a i t lan d ,  Roman Canon Law in  th e  Church o f  England (London, 
1898),  35.
4. I b i d . , "4.
5. Cf. R.K. Hannay, 'Some Q ues t ions  r e g a r d i n g  S co t l an d  and th e  
Canon Law', J u r i d i c a l  Review, x l i x  (1937) ,  25-34.
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of  m a t e r i a l  c o l l e c t e d  by Lyndwood, t h e  S c o t t i s h  s t a t u t e s  a re  
meagre indeed .  P a t r i c k  reminds us t h a t ,  u n t i l  t h e  s t im u lu s  o f  
th e  E ng l i sh  Reformation  prompted t h e  church in t o  a c t i o n ,  t h e r e  
were on ly  a l i t t l e  over  one hundred s t a t u t e s  known to  have been 
dec re ed  by S c o t t i s h  c o u n c i l s ,  and even when the  p e r i o d  o f  1549- 
1559 saw a renewed su rge  o f  l e g i s l a t i v e  a c t i o n  on th e  p a r t  o f  t h e  
c o u n c i l s  more tha n  a dozen s t a t u t e s  were ta k e n  d i r e c t l y  from th e  
canons o f  t h e  c o u n c i l  of  T r e n t . ^
' E n g l i s h  c a n o n i s t s  fo l lowed  c l o s e l y  th e  
j us commune, and seem always to  have 
t r e a t e d  papa l  d e c r e t a l s  as a supreme 
a u t h o r i t y  . . .  t h e  S c o t t i s h  c a n o n i s t s  
e v i d e n t l y  r e l i e d  even more c l o s e l y  on 
t h e  d e c r e t a l s  and t h e  ju s  canonicum. '2
C e r t a i n l y  t h e r e  was l i t t l e  enough in  t h e  n a t i v e  s t a t u t e s  to p ro v id e
a c r e d i b l e  a l t e r n a t i v e .  I t  i s  no doubt a measure o f  t h e  u n q u e s t io n in g
a p p l i c a t i o n  o f  t h e  law o f  th e  u n i v e r s a l  church t h a t  so l i t t l e  r e f e r e n c e
was made in  t h e  r e c o r d s  o f  th e  o f f i c i a l s '  c o u r t s  to  t h e  a c t u a l  law
t h a t  was be ing  a d m in i s t e r e d  t h e r e .  The o f f i c i a l s  themselves  were,
3as  we have  s een ,  men h i g h l y  t r a i n e d  in  the  academic s tudy  o f  t h e  
canon law, and a s  l a t e  as  t h e  e a r l y  s i x t e e n t h  c e n t u ry  canon lawyers  
who had t r a i n e d  in  th e  s ch o o ls  of  P a r i s  were e x e r c i s i n g  j u r i s d i c t i o n  
in  the  e c c l e s i a s t i c a l  c o u r t s  o f  S c o t l a n d .^  Both th rough  such men
1. P a t r i c k ,  S t a t u t e s ,  l i - l i i
2. I b i d . , l i i .
3. See above,  101-2.
4. E.g.  Will iam Wawane, o f f i c i a l  o f  Loth ian  1492-1515, and Andrew 
S ib b a l d ,  o f f i c i a l  o f  Glasgow 1516-19 (Auctar ium C h a r t u l a r i i  
U n i v e r s i t a t i s  P a r i s i e n s i s , ed. C. Samaran and A. van Moe 
[ P a r i s ,  1935],  i i i ,  c o l s .  169 and 227, 629).
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and th rough  th e  c o n s t a n t  exchange o f  l e t t e r s  and documents,  as
a p p e a l s  and s u p p l i c a t i o n s  t r a v e l l e d  t o  Rome and judges  d e l e g a t e
were ap p o in ted  in  r e t u r n ,  were S c o t t i s h  lawyers kep t  in  c lo se
c o n t a c t  w i th  t h e  canon law o f  c o n t i n e n t a l  Europe,  I t  i s  no t
s u r p r i s i n g  t h a t  when, i n  an i s o l a t e d  r e f e r e n c e  to  s u b s t a n t i v e  law
in  t h e  o f f i c i a l ' s  c o u r t , ^  t h e  r e c t o r  o f  R e s t a l r i g  p r o t e s t e d  a g a i n s t
la y  occupancy o f  h i s  c h u r c h ' s  l a n d ,  i t  was by v i r t u e  o f  th e  j u s
2commune o f  t h e  u n i v e r s a l  church .
( i i )  The Canon Law and Sco ts  Law
The second q u e s t i o n  i s  even l e s s  easy  t o  answer p r e c i s e l y .  
That  th e  development o f  S co ts  law was in f l u e n c e d  by t h e  work o f  t h e  
canon lawyers  seems u n d e n ia b le :  as l a t e  as  t h e  e i g h t e e n t h  c en tu ry
Lord H a i l e s  could  d e c l a r e  t h a t  ' t h e  Canon Law i s  n o t  t h e  Law o f  
S c o t l a n d ;  b u t  t h e  Law o f  S co t l and  c o n t a in s  much o f  th e  Canon Law. 
This  i s  so c e r t a i n ,  t h a t  in  many cases  we de te rmine  a c c o rd in g  to
3th e  Canon Law w i thou t  knowing i t ' . The same p ro c e s s  o f  exchange 
which kep t  t h e  e c c l e s i a s t i c a l  lawyers  in  Sco t l and  i n  touch  with  th e  
mains tream o f  European c a n o n ic a l  s t u d i e s  had an im p o r tan t  e f f e c t  
a l s o  o f  making t h e  canon law a v a i l a b l e  to  S c o t t i s h  j u r i s t s .  Lord 
Cooper h i g h l i g h t e d  th e  a r e a s  in  Regiam Majes ta tem which depend f o r  
t h e i r  i n s p i r a t i o n  on t h e  canon law,^  and e s p e c i a l l y  t h e  s e c t i o n s  a t  
t h e  end o f  book one and t h e  b e g inn ing  o f  book two which have now been
1. References  do occur  to  th e  ' s t y l e '  or  ' s t a t u t e s '  o f  the  c o u r t  b u t  
t h e s e  a r e  concerned  w i th  p r o c e d u r a l  law, in  which each c o u r t  
undoub ted ly  had i t s  own v a r i a t i o n s  in p r a c t i c e  (see  above,  204n,
22 In) .
2.  'Non l i c e t  de j u r e  commune d i s p o n e re  a s s e d a re  ad v i tam  e t  p r e s e r t i m  
in  p r e ju d i c iu m  e c c l e s i e '  (Acta I ,  f o , 2 S r ,  Logan v.  Acheson e t  a l . ) .
3. D.B. Smith,  'Canon Law',  Sources  o f  Scots  Law, 192.
4. Regiam M ajes ta tem ,  27-32.
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i d e n t i f i e d  as o r i g i n a t i n g  in  t h e  Summa in  T i t u l o s  Decre ta l ium of  
Goff redus  in  Trano,  d a t i n g  from the  1240s.^
'T h i s  i d e n t i f i c a t i o n  confirms t h a t  b e f o r e  1400 
th e  main i n f l u e n c e  o f  Roman law on Sco ts  Law 
was e x e r t e d  th ro u g h  t h e  medium of  t h e  canon 
law r a t h e r  th a n  d i r e c t l y .  This  i n f l u e n c e  
a p p e a r s  t o  have been  s t r o n g e s t  in  m a t t e r s  o f  
l e g a l  p ro c e d u re ,  a l th o u g h  th e  d i s t i n c t i o n  
between s u b s t a n t i v e  law and p ro ced u re  must 
no t  be p r e s s e d  too  f a r  a t  t h i s  p e r i o d . ' ^
We should  n o t ,  t h e r e f o r e ,  be s u r p r i s e d  to  f i n d  c l o s e  l i n k s  
be tween t h e  c o u r t s  o f  th e  church and t h e  c o u r t s  o f  t h e  s t a t e .  Not 
o n ly  was t h e r e  an e a r l y  and s u b s t a n t i a l  c a n o n ic a l  i n f l u e n c e  on t h e  
development o f  Sco ts  law, b u t  in  t h e  s i x t e e n t h  c e n t u r y  th e  new 
c o l l e g e  o f  j u s t i c e  c o n s i s t e d  i n i t i a l l y  o f  as  many churchmen as  l a y ­
men, w h i le  bo th  judges  and lawyers  o f  th e  church c o u r t s ,  as we have 
seen ,  were e q u a l l y  a t  home in  t h e  c o u r t  o f  s e s s i o n .  The f r u i t s  o f  
t h i s  exchange a r e  n o t  hard  to  f i n d .  Although i t  would no t  be 
c o r r e c t  a t  any t ime t o  assume t h a t  what was th e  p r a c t i c e  in  one 
s i x t e e n t h - c e n t u r y  c o u r t  was n e c e s s a r i l y  the  p r a c t i c e  in  a n o t h e r ,  t h e r e  
i s  no doubt  t h a t  f a m i l i a r i t y  w i th  th e  r u l e s  o f  an o f f i c i a l ' s  c o u r t  
p rocedure  in  t h e  1540s i s  as good an i n t r o d u c t i o n  as any to  s i x t e e n t h -  
c e n t u ry  l e g a l  p ro ced u re  in  g e n e r a l .  The q u e s t i o n  of  s u b s t a n t i v e  law 
must be l e f t  f o r  a n o t h e r  day. The canon ica l  f e a t u r e s  of  Regiam 
Majestatem a re  on ly  one a s p e c t  o f  a complex r e l a t i o n s h i p  which w i l l
1. P. S t e i n ,  'The Source o f  th e  Romano-Canonical p a r t  o f  th e  
Regiam M a j e s t a t e m ' , SHR, x l v i i i  (1969) ,  109-11.
2.  I b i d . ,  112.
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be u n r a v e l l e d  on ly  wi th  much s k i l l  and much r e s e a r c h ;  b u t  i f  a 
h i s t o r i a n  i s  n o t  q u a l i f i e d  t o  a s s e s s  t h e  can o n ic a l  c o n t e n t  o f  the  
s u b s t a n t i v e  law o f  S c o t l a n d ,  he may, n e v e r t h e l e s s ,  s t i l l  p o i n t  to  
some a r e a s  o f  p r o c e d u r a l  law where e c c l e s i a s t i c a l  i n f l u e n c e  may 
have been s t ro n g .
I t  w i l l  by now have become a p p a re n t  t h a t  many s u b j e c t s  
t r e a t e d  by Bal four  i n  h i s  P r a c t i c k s  r e l a t e  c l o s e l y  to  th e  forms o f  
p rocedu re  known to  have been fo l lo w ed  in  t h e  c o u r t  o f  th e  o f f i c i a l  
o f  Lo th ian .  Although an e c c l e s i a s t i c a l  b i a s  might  be expec ted  from 
a fo rmer  o f f i c i a l  o f  Lo th ian ,  B a l f o u r ’ s c o l l e c t i o n  was n o t  made u n t i l  
t h e  l a t e  1570s, a f t e r  th e  a b o l i t i o n  o f  t h e  o ld  church  c o u r t s  and 
a f t e r  he had h e l d  t h e  s u c c e s s iv e  o f f i c e s  of  c l e r k  r e g i s t e r  and lo rd  
p r e s i d e n t ,  and i t  was a c o l l e c t i o n  o f  th e  p r a c t i c e s  o f  t h e  c o u r t  o f  
s e s s i o n  and o f  o t h e r  l a y  t r i b u n a l s ,  no t  of  t h e  e c c l e s i a s t i c a l  j u r i s ­
d i c t i o n ,  The c l o s e  t i e s  o f  t h e  o f f i c i a l ' s  c o u r t  and th e  c o u r t  o f  
s e s s i o n  may he lp  t o  e x p l a in  t h i s  community of  p r a c t i c e ,  bu t  t h e  
s e s s i o n  was n o t  th e  on ly  law c o u r t  to  use a p p a r e n t l y  e c c l e s i a s t i c a l  
p ro c e d u re s .  P rocedure  in  t h e  c o u r t  o f  Admira l ty  in  th e  1550s has 
been d e s c r ib e d  as p r e s e n t i n g  ' a c u r io u s  mix tu re  o f  th e  Small Debt 
Court  and t h e  c o u r t  o f  s e s s i o n ' , ^  b u t  many o f  i t s  f e a t u r e s  (such as 
th e  use  o f  t h e  l i b e l ,  t h e  t h r e e  p ro b a to r y  d i e t s ,  p r i v a t e  examinat ion  
o f  w i t n e s s e s ,  or  d i l a t o r y  o r  peremptory  e xce p t ions )  could have been 
i n s p i r e d  more d i r e c t l y  by t h e  usage  o f  th e  Lo th ian  c o u r t ;  and t h i s
1. Acta A d m i r a l l a t u s , xx i .
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source  seems a l l  t h e  more l i k e l y  when we remember t h a t  Lo th ian
c o u r t  p r o c u r a t o r s  made r e g u l a r  appea rances  in  t h e  A dm ira l ty  c o u r t . ^
In th e  case  of  t h e  s h e r i f f  c o u r t  t h e  s i m i l a r i t i e s  o f  p roced u re  a re
even more s t r i k i n g .  The p ro c e d u re  of  th e  s h e r i f f  c o u r t  o f  F i f e
was d e s c r i b e d  by C ro f t  Dickinson  in  an appendix to  h i s  e d i t i o n  of
t h e  c o u r t  r e c o r d s  o f  t h e  y e a r s  1515 t o  1522, and h i s  accoun t  o f  th e
p ro c e s s  in  c i v i l  a c t i o n s  cou ld ,  w i th  a few a l t e r a t i o n s ,  be ta ken
2f o r  a summary o f  o f f i c i a l ' s  c o u r t  p r a c t i c e .  Th is  s i m i l a r i t y  was 
n o t  con f ine d  to  t e c h n i c a l  e x p r e s s io n s  b u t  embraced such e s s e n t i a l  
f e a t u r e s  as t h e  d e t a i l e d  p r e s e n t a t i o n  o f  t h e  p u r s u e r ’ s l i b e l ,  t h e  
s t a g e s  o f  l i t i s c o n t e s t a t i o n  and p r o b a t i o n ,  and t h e  r o l e s  accorded  
t o  e x c e p t io n s .  There i s ,  i n  s h o r t ,  ample ev idence  o f  a s u b s t a n t i a l  
body o f  p r o c e d u r a l  law which was h e ld  i n  common among t h e  p r i n c i p a l  
c o u r t s  o f  both  church and s t a t e ;  a more im p o r tan t  q u e s t i o n ,  p e rh a p s ,  
i s  where d id  t h i s  ' common' law o r i g i n a t e ?
There  seems l i t t l e  doubt  t h a t  th e  fo rm a t iv e  i n f l u e n c e  
came from t h e  e c c l e s i a s t i c a l  la ivyers ,  f o r  th e  type o f  p rocedu re  found 
in  t h e  Lo th ian  c o u r t  has  many p a r a l l e l s ,  n o t  on ly  in  o t h e r  c o u r t s  o f  
t h e  t im e ,  but  in  o t h e r  c o u n t r i e s  and in e a r l i e r  c e n t u r i e s .  Woodcock's 
d e s c r i p t i o n  o f  p ro ced u re  in  i n s t a n c e  s u i t s  a t  Can te rbury  d u r ing  t h e  
l a t e  f i f t e e n t h  and e a r l y  s i x t e e n t h  c e n t u r i e s ,  f o r  example,  shows t h e  
community o f  p r a c t i c e  which u n i t e d  the  c o u r t s  o f  the  p r i m a t i a l  s ees
1. See above,  122-3.
2. F i f e  Court  Book, 310-22.
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o f  England and S c o t l a n d .^  Nor was i t  p u r e l y  a l a t e  mediaeva l
development:  a l i t i g a n t  b e f o r e  papa l  judges  d e l e g a t e  in  e a r l y
t h i r t e e n t h - c e n t u r y  England would have w i tn e s s ed  th e  same p r o g r e s s
from l i b e l  t o  e x c e p t io n ,  l i t i s c o n t e s t a t i o n ,  p r o o f  and sen ten c e  as
2a l i t i g a n t  b e f o r e  the  o f f i c i a l  o f  Lo th ian .  E c c l e s i a s t i c a l
3p rocedu re  a c q u i r e d  b o th  d e f i n i t i o n  and u n i f o r m i t y  a t  an e a r l y  s t a g e ,  
and i t  was a u n i f o r m i t y  shared  by t h e  developments a t  t h e  v e ry  h e a r t  
o f  th e  c h u r c h ' s  l e g a l  machine - a t  Rome. I f  we t u r n  aga in  to  
c o n s i d e r  t h e  R o ta , we can f i n d  in  i t s  p rocedure  one i l l u s t r a t i o n  o f  
t h e  hub o f  t h a t  wheel whose spokes e v e n t u a l l y  reac h ed  i n t o  th e  c o u r t  
o f  t h e  s h e r i f f  o f  F i f e .
'From i t s  v e r y  b eg in n in g  th e  Rota adopted  th e  
form o f  th e  Roman Canon Law p ro c e d u re ,  and 
r e t a i n e d  th e  same, excep t  f o r  t h e  ad o p t io n  o f  
some s i m p l i f i e d  methods,  du r ing  t h e  e n t i r e  
p e r i o d  o f  i t s  e x i s t e n c e .  The c h a r a c t e r i s t i c  
marks o f  t h i s  p ro c e d u re  a r e ,  (1) th e  r i g i d  
sequence o f  terms w i th  numerous p ro c e s s  s t a t i o n s  
(Termini  s u b s t a n t i a t e s : ad dicendum c o n t r a
commissionem, ad l i b e l l a n d u m  [ l i t i s c o n t e s t â t i o ] , 
ad a r t i c u la n d u m  [ the  drawing o f  b i l l s  of  c o m p la in t ] ,  
ad dicendum c o n t r a  a r t i c u l e s ,  ad producendum omnia, 
ad dicendum c o n t r a  p r o d u c ta ,  ad declarandum e t  
jurandum de c a l u m n i a ) ; (2) th e  method of
a r t i c u l a t i o n ,  i . e . ,  o f  red u c in g  th e  p o i n t s  of  
d i s p u t e  i n t o  d e f i n i t e  a r t i c u l i  o r  p r o p o s i t i o n e s ;
(3) th e  d i v i s i o n  o f  t h e  p ro c e s s  by means o f
t h e  conel u s io  a f t e r  t h e  term ad producendum omnia ^
in t o  s e p a r a t e  p ro c e e d in g s  f o r  p r o o f  and j u d g e m e n t . '
T h i s ,  w i th  due a l lowance  f o r  d i f f e r e n t  c o u r t  ' s t y l e s '  and f o r  t h e
d i f f e r e n t  ty p e  o f  a c t i o n  in v o lv e d ,  i s  the  essence  of  the  o f f i c i a l ' s
c o u r t  p ro c e d u re .  I t  i s  n o t  s u r p r i s i n g  t h a t  we can the n  t u r n  to th e
1. Woodcock, C a n t e r b u r y , 50-59.
2. S ay e r s ,  Judges  D e l e g a t e , 78-95.
3. I b i d . , 99.
4. H i l l i n g ,  P rocedure ,  135.
267
fo r m u l a r i e s  in use  wi th  t h e  Rota ad v o ca te s  a t  t h e  beg inn ing  o f  
th e  s i x t e e n t h  c e n tu ry  and f i n d  t h e r e ,  in  g r e a t  d e t a i l ,  p r e c i s e l y  
t h e  same types  o f  p r o c e d u r a l  s t e p s  which had a l r e a d y  enjoyed  a 
long cu r rency  in  t h e  e c c l e s i a s t i c a l  c o u r t s  of  England and S c o t l a n d .^
We should  beware o f  o v e r s im p l i f y i n g  t h e  problem;
e c c l e s i a s t i c a l  law i t s e l f  drew much o f  i t s  i n s p i r a t i o n  from th e
o ld  law o f  Rome and 'Roman law p ro v id ed  the  j u r i s t i c  mechanics and
2t h e  t e c h n i c a l  equipment f o r  a l l  canon l a w ' . Canon law was n o t  
the  on ly  means by which Roman law was sp read  a c r o s s  Europe,  w h i le  
f r e q u e n t l y  t h e  two a r e  so i n t e r t w i n e d  as  to  defy  any p r e c i s e
3a t t r i b u t i o n s .  N e v e r t h e l e s s ,  t h e  e x i s t e n c e  o f  a s u p r a - n a t i o n a l  
j u d i c i a l  system t h a t  was n o t  o n ly  widespread bu t  a l s o  developed  to  
a h igh  degree  o f  d e f i n i t i o n  and u n i f o r m i t y ,  and which m a in ta ined  a 
c o n s t a n t  in t e r c h a n g e  o f  p ap e r s  and p e r s o n n e l  w i th  every  co rn e r  o f  
Christendom, must have been a v i t a l  f a c t o r  in  th e  r e l a t i v e  u n i f o r m i ty  
o f  p rocedu re  in  s i x t e e n t h - c e n t u r y  S c o t t i s h  c o u r t s .
1. E.g .  Termin i  Causarum in  Romane Cur ie  s e r v a r i  s o l i t i  in  Causa 
B e n e f i c i a l i  (Mainz, 1490) [Glasgow U n i v e r s i t y  L i b ra ry ,  MU 16 - 
f .  29 ] ,  f o s .  2 r ,  5v-8r,  where a s i m i l a r  p r o g r e s s i o n  o f  d i e t s ,  
i n c lu d in g  ad l i b e l l a n d u m , ad a r t i cu la n d u m  and ad probandum omnia, 
i s  i l l u s t r a t e d .  A much l a r g e r  volume, t h e  Formulare Advocatum 
e t  Procuratorurn Romane Cur ie  (c.  1500) [G.U.L. ,  MU 1 4 - f .2 0 ]  goes 
i n t o  each s t a g e  in  e x h a u s t i v e  d e t a i l ;  I have no t  been a b l e  to
do more than  g la n ce  th rough  t h i s  work bu t  t h e  s e c t i o n  on 
e x c e p t io n s  ( f o s .  183r-198v) ,  f o r  example,  would appear  to  be 
e q u a l ly  a p p l i c a b l e  in  t h e  o f f i c i a l s '  c o u r t s .
2. W. Ullmann, Law and P o l i t i c s  in  the  Middle Ages (London, 1975),119
3. Cf. Regiam M ajes ta tem ,  27-32.
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2. THE RELATIONSHIP BETWEEN JURISDICTIONS
A broad  degree  o f  p r o c e d u r a l  u n i f o r m i ty  undoub ted ly  made
f o r  convenience bu t  i t  was no g u a ra n t e e  o f  harmonious r e l a t i o n s
between th e  d i f f e r e n t  j u r i s d i c t i o n s .  With t h e  church c o u r t s
a t t r a c t i n g  a n d , d e c id i n g  so g r e a t  a volume o f  l e g a l  b u s i n e s s  t h e r e
must i n e v i t a b l y  have been  t im es  when t h e i r  i n t e r e s t s  c l a s h e d  with
th o s e  o f  t h e  s t a t e  j u d i c a t u r e s .  The most obvious  p o t e n t i a l  p o i n t
o f  f r i c t i o n  was Edinburgh,  where t h e  c o u r t  o f  s e s s i o n  was e s t a b l i s h e d
in  1532 ' f o r  t h e  doing  and a d m i n i s t r a t i o n  of  j u s t i c e  in  a l l  c i v i l
a c t i o n s ' , ^  b u t  burgh c o u r t s  and s h e r i f f  c o u r t s  had long been
e s t a b l i s h e d  th ro u g h o u t  the  kingdom and each had t h e i r  own claims
2to  c i v i l  j u r i s d i c t i o n .  The r e l a t i o n s h i p  o f  t h e s e  c o u r t s  t o  t h e  
c o u r t s  o f  t h e  o f f i c i a l s  must now be co n s id e re d .
( i )  The C e n t r a l  Court s
The e s t a b l i s h m e n t  of  th e  c o u r t  o f  s e s s i o n  was an im p o r ta n t  
s t e p  towards th e  r e g u l a t i o n  and t h e  permanent o r g a n i s a t i o n  o f  the  
c e n t r a l  c o u r t s  o f  t h e  s t a t e ,  b u t  i t  should  n o t  be f o r g o t t e n  t h a t
s i m i l a r  j u d i c i a l  d u t i e s  had long been performed by o t h e r  b o d ie s ,  in
p a r t i c u l a r  by t h e  a u d i t o r s  o f  t h e  g e n e ra l  counc i l  and by t h e  l o r d s  
o f  c o u n c i l . ^  The r e l a t i o n s h i p  o f  t h e s e  e a r l i e r  t r i b u n a l s  w i th  t h e  
e c c l e s i a s t i c a l  j u r i s d i c t i o n  seems to  have been g e n e r a l l y  good,  based
1. Acta  S e s s i o n i s  ( S t a i r ) ,  x i i i .
2. There were a l r e a d y  over  seven ty  burghs  by 1400 (G.S. Pryde,
'The Burgh Cour ts  and A l l i e d  J u r i s d i c t i o n s ' , S c o t t i s h  Legal 
H i s t o r y , 384; by t h e  same p e r i o d  more than  t h i r t y  she r i f fdom s
had been e s t a b l i s h e d  (F i f e  Court  Book, 347-364) .
3. Cf. A.A.M. Duncan, 'The C e n t ra l  Courts  b e f o r e  1532 ' ,  S c o t t i s h
Legal H i s t o r y ,  321-40.
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on a mutual r e s p e c t  f o r  t h e  r i g h t s  and p r e r o g a t i v e s  o f  each o t h e r .
I t  was the  op in ion  o f  Lord Clyde t h a t  t h e r e  e x i s t e d  ' a l a r g e  measure
o f  in te r - co m m u n ica t io n  and inde ed  o f  c o - o p e r a t i o n  between the
j u r i s d i c t i o n s ' ,  ^ and in  h i s  e d i t i o n  o f  t h e  Acta o f  t h e  l o r d s  of
c o u n c i l  f o r  t h e  y e a r s  1501-1503 he  found 'no s ig n s  . . .  o f  f r i c t i o n
in  t h i s  dual  system o f  j u d i c a t i o n ' .  The lo r d s  of  c o u n c i l  seem
t o  have been ready  to  r e m i t  a c t i o n s  to  th e  o f f i c i a l  o f  Lo th ian  i f
3i t  happened t h a t  t h e  d e f e n d e r  in  an a c t i o n  was a c l e r i c ,  o r  i f  a
case  b rough t  b e fo re  them p r o p e r l y  be longed  to  t h e  e c c l e s i a s t i c a l
j u r i s d i c t i o n ,  such as t h e  a c t i o n  which was ' r enounced  and r e f e r r e d
by t h e  lo rd s  o f  c o u n c i l  to  be de te rm ined  and dec ided  b e f o r e  t h e
s p i r i t u a l  ju dge  o r d i n a r y  because  i t  i s  a  s p i r i t u a l  a c t i o n  and
t e s t a m e n t a r y ' . ^  The s t a t e  was a l s o  ready  to  lend  i t s  a s s i s t a n c e
t o  th e  enforcement o f  e c c l e s i a s t i c a l  c ensu res  when an o f f i c i a l
5invoked t h e  ' s e c u l a r  a rm ' .
The e f f e c t  o f  t h e  r e o r g a n i s a t i o n  o f  1532 on t h i s  com for t ­
ab l e  s i t u a t i o n  i s  d i f f i c u l t  to  guage,  bu t  the  e d i t o r  o f  th e  c o u r t  
o f  s e s s i o n ' s  Acta in  t h e  f i r s t  y e a r  of  i t s  e x i s t e n c e  chooses a r a t h e r  
d i f f e r e n t  emphasis  from t h a t  o f  Lord Clyde: 'w h i l e  t h e r e  i s  no s ig n
of i n t e r f e r e n c e  w i th  church  j u r i s d i c t i o n  in  i t s  r e c o g n i s e d  f i e l d s  o f
1. Acta C o n c i l i i  ( S t a i r ) ,  xxxv.
2. I b i d . ,  xxxvi .
3. E.g.  i b i d . , 138.
4. ADC, cxxix .
5. As in 1488 when t h e  o f f i c i a l  p r i n c i p a l  r e q u e s t e d  the  a s s i s t a n c e  
o f  th e  c i v i l  power a g a i n s t  Andrew O l ipha n t  who had remained 
con tumacious ly  excommunicate f o r  more than  f o r t y  days (W. F r a s e r ,  
Memorials o f  t h e  Family o f  Wemyss o f  Wemyss [Edinburgh,  1888],  
i i .  111) .
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m a rr i a g e ,  l e g i t i m a c y ,  t e s t a m e n t  and moveable s u c c e s s i o n ,  t h e  r e c o r d s  
c l e a r l y  show th e  dependence o f  t h e  c l e r i c s  on t h e  c i v i l  power and 
t h e  d e t e r m in a t io n  o f  t h e  l o r d s  to  m a in ta in  t h e  pow er ' .  The a f f a i r s  
o f  c l e r i c s ,  he goes on to  s u g g e s t ,  were s u b j e c t  to l a y  s u p e r v i s i o n ,  
d i s a b u s in g  ' any  co n ce p t io n  o f  a p r i v a t e  and s e l f - s u f f i c i e n t  c l e r i c a l  
government p r e j u d i c i a l  t o  t h e  r i g h t s  o f  laymen' ;  any excess  o f  
j u r i s d i c t i o n  by th e  church c o u r t s  was ' s w i f t l y  c o r r e c t e d ' . ^  I t  
w i l l  pe rhaps  no t  be p o s s i b l e  t o  come t o  any f i n a l  co n c lu s io n s  on 
th e  m a t t e r  o f  the  r e l a t i v e  j u r i s d i c t i o n s  u n t i l  more o f  t h e  p r e -  
Reforraat ion r e c o rd s  o f  t h e  c o u r t  o f  s e s s i o n  have been examined in  
d e t a i l ,  but  some c o n s i d e r a t i o n  shou ld  be g iven  to  a p o i n t  o f  view 
which s u g g e s t s  a q u e s t i o n a b l e  approach to  t h e  whole problem.
The r e c o r d s  appear  to  show no t  so much an encroachment by
th e  c o u r t  o f  s e s s i o n ,  o r  a r e s t r i c t i o n  o f  t h e  j u r i s d i c t i o n  fo rm er ly
enjoyed  by th e  o f f i c i a l s ,  bu t  r a t h e r  a g r e a t e r  concern  f o r  d e f i n i n g
b o u n d a r ie s .  In one case  where t h e  o f f i c i a l  was ' p e r e m p t o r i l y  
2o rd e re d  to  d e s i s t '  t h e  a c t i o n  r e v o lv e d  around a d e c r e e t  a r b i t r a l  
which had been r e g i s t e r e d  in  the  books o f  c o u n c i l .  An appea l  
r a i s e d  a g a i n s t  th e  d e c r e e t  b e f o r e  th e  o f f i c i a l  o f  Lo th ian  was v e ry  
p r o p e r l y  s topped ,  s i n c e  th e  r e g i s t r a t i o n  o f  t h e  d e c r e e t  had given
3i t  t h e  va lue  o f  an a c t  o f  c o u n c i l  and i t  was to  t h a t  c o u r t  t h a t  any 
a c t i o n  c l e a r l y  b e lo n g e d .^  On an o th e r  occas ion  t h e  o f f i c i a l  was
1. Acta S e s s i o n i s  ( S t a i r ) ,  x v i i - x v i i i .
2. I b i d . , x v i i .
3. For r e g i s t r a t i o n  in  t h e  books o f  a c o u r t ,  c f .  above,  179-80
4. Acta S e s s i o n i s  ( S t a i r ) ,  35-36.
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r e q u i r e d  to  d e s i s t  from p ro cee d in g  in  a m a t t e r  which p e r t a i n e d  
to  th e  Exchequer .^  I t  may well  have been t h a t  in  th e  y ea rs  
p r i o r  to  1532 t h e  o f f i c i a l s  had no t  been too  p a r t i c u l a r  about 
t h e  c a s e s  t h a t  were b rough t  b e f o r e  them, even i f  t h e y  were no t  
p r o p e r l y  w i th i n  t h e  scope o f  t h e i r  j u r i s d i c t i o n .  The g r e a t e r  
degree  o f  o r g a n i s a t i o n  fo l lo w in g  t h e  e s tab l i s l im en t  o f  t h e  c o u r t  
o f  s e s s i o n  would have  l e d  t o  a t i g h t e n i n g  up by t h e  c i v i l  power 
in  such c a s e s ,  but  t h e r e  i s  no r ea s o n  to  b e l i e v e  t h a t  t h i s  would 
have in c lu d e d  a c t i o n s  which an o f f i c i a l  would have r e g a rd e d  as 
p r o p e r l y  w i th i n  h i s  own competence.
To a c e r t a i n  e x t e n t  t h i s  remains  a q u e s t i o n  o f  i n t e r p r e t ­
a t i o n ,  b u t  we can be c l e a r  on one p o i n t  - t h a t  i t  i s  ex t rem ely  
i n a d v i s a b l e  to  approach t h i s  a r e a  o f  j u r i s d i c t i o n a l  r e l a t i o n s h i p s  
i n  s ea rch  o f  ev idence  f o r  c o n f l i c t  o r ,  in deed ,  f o r  th e  s u b o r d i n a t i o n  
o f  one to  a n o t h e r .  The q u e s t i o n  o f  a ' s e l f - s u f f i c i e n t  c l e r i c a l  
government p r e j u d i c i a l  t o  th e  r i g h t s  o f  laymen' s imply  does no t  a r i s e ;  
we have a l r e a d y  seen t h a t  in  t h e  Loth ian  c o u r t  a t  l e a s t  th e  r i g h t s  
and th e  i n t e r e s t s  o f  laymen were u n q u e s t io n a b ly  o f  d e c i s i v e  im por tance ,  
while  a c t i o n s  f o r  t e i n d s  o r  o t h e r  church incomes (which might  be 
deemed p r e j u d i c i a l  t o  laymen) were com para t ive ly  few. Fur thermore ,  
th e  g r e a t  d i v i s i o n  which any d i s c u s s i o n  o f  th e  ' two j u r i s d i c t i o n s '  
p resupposes  to e x i s t  would have seemed a s t r a n g e  n o t i o n  to  a s i x t e e n t h -  
c e n tu ry  j u r i s t .  The p r e s i d e n t  o f  th e  c o u r t  o f  s e s s i o n  and h a l f  th e
1. I b i d . , 5.
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l o r d s  were, from t h e  b e g i n n in g ,  drawn from t h e  ranks  o f  the
s e n i o r  c l e r g y . ^  Abraham C r ic h to n  s a t  r e g u l a r l y  in  the cou r t  o f
2s e s s i o n ,  as  d id  h i s  p r e d e c e s s o r  as o f f i c i a l  o f  L o t h i a n , "  and th e  
v e ry  ease  w i th  which a c t i o n s  cou ld  p a s s  from one c o u r t  t o  th e  
o t h e r  i n d i c a t e s  t h e  degree  o f  congruence t h a t  t h e  two j u r i s d i c t i o n s  
had ach ieved .
In t h e  m a t t e r  o f  e n f o r c i n g  t h e i r  p e n a l t i e s ,  however, 
t h e r e  i s  no doubt t h a t  t h e  church  c o u r t s  were o f t e n  dependent  on 
th e  c i v i l  power. When excommunication and i n t e r d i c t  had f a i l e d  
to  have any e f f e c t  a g a i n s t  th e  laymen who had abduc ted  t h e  Dean o f  
Merse,  f o r  example.  Archbishop Forman had no a l t e r n a t i v e  excep t  to  
invoke th e  s e c u l a r  arm a g a i n s t  t h e  m i s c r e a n t s .  I t  may be n o te d ,  
however, t h a t  t h e  r e n d e r i n g  o f  a s s i s t a n c e  cou ld  a l s o  be a mutual  
p r o c e s s .  When t h e  P r i o r  o f  Coldinghara r e f u s e d  t o  honour  an
o b l i g a t i o n  made in  th e  p r e s e n c e  o f  Governor Albany ' u n l e s s  he should
be compelled by can o n ic a l  p r o c e s s '  (p e r  cohercionem canon icam ) , i t  
was th e  k ing who had to  r e q u e s t  th e  a rchb i shop  to  t a k e  th e  a p p r o p r i a t e  
a c t i o n . ^  J u s t  as  t h e  p rivy  c o u n c i l  was p r e p a re d  to  t a k e  t h e  same
a c t i o n  in  c a s e s  o f  a t t a c k s  on e c c l e s i a s t i c a l  o f f i c e r s  as  t h e y  would
in  cases  o f  a t t a c k s  on ro y a l  o f f i c e r s , ^  so we f i n d  t h a t  th e  chur'ch
1. I b i d . , x iv .
2. See above,  103. An example o f  t h e  lack  o f  d i s t i n c t i o n  between
t h e  j u r i s d i c t i o n s  i s  found in  1528 when Thomas C o u t t s ,  then
o f f i c i a l  o f  L o th ian ,  was one of  t h e  l o r d s  o f  co u n c i l  who dec ided  
an a c t i o n  f o r  th e  r e c o v e ry  o f  t e i n d s  brought by t h e  Abbot o f  
Cambuskenneth, t h e  f u t u r e  l o r d  p r e s i d e n t  o f  t h e  c o u r t  o f  s e s s i o n  
(Cambuskenneth R eg is t rum , 218) ,
3. S t  A. Form. , i , 84-89. Cf. below, 312-13.
4. S t  A. Form. , i ,  126.
5. RPC, i ,  65.
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was e q u a l ly  prompt i n  p u n i s h in g  p r i e s t s  who i n t e r f e r e d  w i th  t h e  
k i n g ' s  o f f i c e r s  in  th e  e x e c u t io n  o f  t h e i r  d u t y . ^
( i i )  The S h e r i f f  Courts
The o f f i c i a l  o f  Loth ian  had to  contend w i th  the  c la ims
o f  t h e  c o u r t  o f  s e s s i o n ,  b u t  no o t h e r  church c o u r t  had so powerfu l
a r i v a l  perm anen t ly  c l o s e  a t  hand. The competence and e f f e c t i v e n e s s
o f  t h e  s h e r i f f  c o u r t s  must have v a r i e d  w ide ly ,  and a l th o u g h  Cosmo
?I n n e s ' s  s t a t e m e n t  t h a t  i n  them were 'no l a w y e r s ' "  may have been 
e x a g g e ra te d ,  t h e r e  i s  some ev idence  t h a t  th e  s h e r i f f  c o u r t s  would 
n o t  always have th e  l e g a l  knowledge to  dea l  w i th  t h e  more complex 
cases  t h a t  came b e f o r e  them. In 1551 th e  c o u r t  o f  s e s s i o n  ap p o in te d  
a commission,  which in c lu d ed  t h e  Archbishop o f  S t  Andrews and h i s  
two o f f i c i a l s ,  t o  h e a r  a case  which had proved too  much f o r  t h e  
S h e r i f f  o f  P e r th  and which r e q u i r e d  men ' s k i l l e d  in  t h e  knowledge
3and p r a c t i c e  o f  l a w ' . The s h e r i f f  c o u r t s  may a l s o  have been b e s e t  
by th e  tw in  e v i l s  of  l o c a l  j u r i s d i c t i o n  - c o r r u p t i o n  and 
p a r t i a l i t y .  I t  w i l l  be remembered t h a t  the  Moral o f  Henryson 's  
s a t i r e  was t u rn e d  a g a i n s t  t h e  ' s h e r i f f  s t o u t ' , ^  and a l th o u g h  com pla in t s  
o f  t h e  l ack  o f  j u s t i c e  a t  t h i s  l e v e l  seem to  have d e c l in e d  somewhat 
by th e  e a r l y  s i x t e e n t h  c e n t u r y ,  t h e r e  were s t i l l  ' u n m is t a k a b le  s ig n s  
o f  b o th  weakness and v e n a l i t y  in  t h e  l o c a l i t i e s ' . ^  At the  b e s t  o f
1. E.g.  S t  A. Form. , i i ,  146-7.
2. In n es ,  A n t i q u i t i e s , 239.
3. SRO, RH6/1516.
4. See below. Appendix I ,  337.
5. F i f e  Court Book, c i i i .
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t im es  th e  s e s s i o n s  o f  t h e  s h e r i f f  c o u r t s  were i r r e g u l a r ,  convening 
perhaps  only  twenty  or  t h i r t y  t im es  in  t h e  course  of  t h e  y e a r . ^
Given t h i s  u n c e r t a i n  background i t  might  be expec ted  
t h a t  t h e  church c o u r t s  would have ex tended t h e  scope of  t h e i r  
a c t i v i t i e s  a t  t h e  expense o f  t h e  s h e r i f f  c o u r t s .  There c e r t a i n l y  
seems to  have been some j e a l o u s y  o f  t h e  encroachment by o th e r  j u r i s ­
d i c t i o n s  on t h e  p a r t  o f  t h e  s h e r i f f s .  In 1542 t h e  S h e r i f f  o f  
L in l i thgow  o rde red  t h a t  nobody s u b j e c t  t o  h i s  j u r i s d i c t i o n  should  
t a k e  an a c t i o n  b e fo re  any o t h e r  judge  s p i r i t u a l  or  t e m p o ra l ,  bu t
he was o b l ig e d  to  make an e x c e p t io n  o f  th o s e  a c t i o n s  which p r o p e r l y
2concerned th e  s p i r i t u a l  judge .  The church was e q u a l ly  zea lous  in
p r o t e c t i n g  i t s  own j u d i c i a l  r i g h t s .  When th e  Archbishop  of  St
Andrews heard  t h a t  r o y a l  l e t t e r s  had been p ro c u re d  d i r e c t i n g  th e
S h e r i f f  o f  K inca rd ine  to  p roceed  in  a m a t t e r  which was a l r e a d y  th e
s u b j e c t  o f  an a c t i o n  b e f o r e  t h e  o f f i c i a l  p r i n c i p a l ,  he prompt ly
i n h i b i t e d  th e  s h e r i f f  from going any f u r t h e r ,  under  p a i n  of  excommuni-
c a t i o n .  Indeed t h e  c la im  t h a t  an a c t i o n  more p r o p e r l y  be longed
t o  a n o th e r  c o u r t  was a f r e q u e n t  t a c t i c  o f  defence  in  t h e  s h e r i f f
c o u r t s ; ^  i f  th e  l e t t e r s  of  an o f f i c i a l  cou ld  be produced  t o  suppor t
5t h e  c la im  th e  s h e r i f f  would be i n h i b i t e d  from p ro cee d in g  f u r t h e r .
1. E.g .  Cupar s h e r i f f  c o u r t  met seven te en  t imes  between October  1520
and October  1521 ( i b i d . , 184-226);  L in l i thgow s h e r i f f  c o u r t  met
t w e n t y -e ig h t  t im e s  between October  1546 and October 1547 (SRO, 
L in l i thgow  S h e r i f f  Cour t  Act Book, SC41/1/1,  f o s .  100-26) .
2. F i f e  Court  Book, xxvi  n.
3. St A. Form. , i i ,  147-8.
4. E.g.  F i f e  Court  Book, 16, 18.
5. E.g .  i b i d . , 243.
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N o n e th e l e s s ,  th e  r e l a t i o n s h i p  between s h e r i f f  and o f f i c i a l  could  
a l s o  be one o f  c o - o p e r a t i o n .  An a c t i o n  in  p r o g r e s s  in  a s h e r i f f  
c o u r t  might  r a i s e  an i n c i d e n t a l  i s s u e  t h a t  the  s h e r i f f  h i m s e l f  
was n o t  competent t o  dec ide  upon,  such as an e x c e p t io n  o f  b a s t a r d y  
r a i s e d  b e f o r e  th e  S h e r i f f  o f  P e r th  i n  February  1548/9 ,  which was 
t r a n s f e r r e d  to  t h e  c o u r t  of  t h e  o f f i c i a l  p r i n c i p a l  and t h e r e  
r e j e c t e d  on t h e  grounds t h a t  i t  was i n e p t . ^
( i i i )  The Burgh Cour ts
J e a l o u s y  o f  t h e  e c c l e s i a s t i c a l  j u r i s d i c t i o n  was no t  
c o n f in e d  t o  t h e  s h e r i f f s .  In 1524 the  p r o v o s t ,  b a i l i e s  and c o u n c i l  
o f  Edinburgh d e c l a r e d  t h a t  ' n a  maner o f  nych tbour  nor  i n d u e l l a r  
w i th i n  t h i s  burgh c a l l  n o r  summoun ane u t h e r  b e f o i r  t h e  o f f i c i a l l  
in  th e  c o n s i s t o r i e  f o r  na a c t i o u n  nor  mate r  t h a t  may be d e c y d i t  
b e f o i r  t h e  p r o v e s t  and b a i l i e s ,  and s p e c i a l i e  fo r  na m a t e r i s  t h a t  
c o n c e m i s  th e  comraoun gu id  of  t h e  toun ,  bo t  a l l  s i c  m a t e r i s  be c a l l i t  
b e f o i r  the  p r o v e s t  and b a i l i e s ,  and t h a t  na a c t i o u n  pas  to  the
2c o n s i s t o r i e  bo t  t h a i  c a u s i s  t h a t  c o n c e rn i s  the  p r i v e  lege  t h a i r o f ' .
I t  i s  u n l i k e l y  t h a t  the  Edinburgh b a i l i e s  had any s e r i o u s  hopes o f  
d i v e r t i n g  th e  f low o f  l i t i g a t i o n  from th e  c o u r t  o f  t h e  o f f i c i a l  o f  
L o th ian ,  bu t  t h e i r  p r o t e s t  shows t h a t  they  were anxious  t o  p r o t e c t  
t h e  p r i v i l e g e s  o f  t h e i r  own j u r i s d i c t i o n  - a j u r i s d i c t i o n  which,  
t o  a g r e a t e r  o r  l e s s e r  e x t e n t ,  was en joyed  by burghs  a l l  over  S co t l an d
1. Sent .  S t  A. ,  f o . 181r.
2. Edinburgh Burgh R ees . ,  i ,  219-20.  C ro f t  Dickinson no ted  o f  the  
S h e r i f f  o f  L i n l i t h g o w ' s  warning ( see  above) t h a t  ' s i m i l a r  
i n h i b i t i o n s  can be found in  many burgh c o u r t  books '  (F i f e  Court  
Book, xxvi  n . ) .
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The b a s i s  o f  burgh j u r i s d i c t i o n  was t h e  community which 
i t  se rved .  The b a i l i e s  e n fo rced  t h e  laws and customs which had 
l a r g e l y  been framed by th e  b u rg e s s e s  o f  th e  community themse lves  
a t  one o f  th e  t h r e e  annual  head c o u r t s . ^  These laws concerned 
good neighbourhood,  ' v i c i n i t a s ' ,  and because  of  t h a t  ' t h e  c o u r t  
p o s s e s s e d  a j u r i s d i c t i o n  n e c e s s a r y  to  ensure  t h a t  v i c i n i t a s  was 
m a in ta ined  - a j u r i s d i c t i o n  in  c i v i l  causes  between b u rgess  and 
b u r g e s s ' .  The burgh c o u r t  p o s s e s s e d  a l s o  a c r im in a l  j u r i s d i c t i o n
3which, a l th o u g h  l i m i t e d ,  cou ld  be ex tended by s p e c i a l  g r a n t ,  and 
was a l s o  a c o u r t  o f  r e c o r d .  I t  cou ld  thus  perform a u s e f u l  
f u n c t i o n  w i th i n  t h e  community, e s p e c i a l l y  in  p ro v id i n g  th e  m a c h i n e r y  
f o r  r e g i s t r a t i o n  or  a c t i n g  when t h e r e  was no o t h e r  c o u r t  im media te ly  
a v a i l a b l e .  While t h e r e  were o n ly  t h r e e  annual  head c o u r t s  a t  
which a l l  t h e  b u rg e s s e s  would a ssemble ,  o r d in a r y  s e s s i o n s  o f  t h e  
burgh c o u r t s  were r e g u l a r  a f f a i r s .  For example,  between t h e  
Michaelmas head c o u r t  o f  8 O ctober  1555 and t h e  Yule head c o u r t  o f  
22 J a n u a ry  1555/6 t h e  Haddington burgh cou r t  met a t o t a l  o f  f i f t e e n  
t im e s ,  u s u a l l y  p r e s i d e d  o ver  by th e  p ro v o s t  and one or  two b a i l i e s . ^  
N o tw i th s ta n d in g  th e  a g g r e s s i v e  to n e  o f  th e  Edinburgh b a i l i e s  in 1524, 
t h e r e  i s  l i t t l e  ev idence  o f  c o n f l i c t  between such c o u r t s  and t h e  
c o u r t s  o f  the  church .  In one i n c i d e n t  a t  St  Andrews when th e  town 
b a i l i e s  i n t e r f e r e d  w i th  t h e  annua l  r e n t  o f  a c h a p la in c y  and summoned 
t h e  c h a p l a in  and h i s  t e n a n t s  to  t h e i r  c o u r t ,  the y  were s w i f t l y
1. Cf. E a r ly  Records o f  t h e  Burgh o f  Aberdeen,  1517, 1598-1407,
ed. W.C. Dickinson  (SHS, 1957),  I x x x i i .
2. I b i d . , I x x ix ,
3. I b i d . , c x l - c x l i .
4. SRO, Haddington Burgh Court  Book 1555-1560,  B30/10/1 ,  f o s . l 4 r - 3 7 r .
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rebuked  and o rd e re d  t o  d e s i s t  on p a in  o f  c u r s i n g . ^  However, i t  
would seem t h a t  m a t t e r s  r e l a t i n g  to  th e  income and endowments of  
c h a p l a i n c i e s  occu r red  r e g u l a r l y  in  t h e  Haddington burgh c o u r t  
w i thou t  c o n t e n t i o n ,  while  b u rg e s s e s  appeared r e g u l a r l y  in  th e  
o f f i c i a l s '  c o u r t s  i n  p u r s u i t  o f  m a t t e r s  no more s p i r i t u a l  than  
t h e  payment o f  d e b t s .  In g e n e ra l  i t  would seem t h a t  t h e  c o u r t s  
were n o t  u s u a l l y  too  p a r t i c u l a r  about  p r e c i s e  b o u n d a r ie s  on e i t h e r  
s i d e ,  and th e  o c c a s i o n a l  bou t  o f  s a b r e - r a t t l i n g  can have ach ieved  
few c o n c re te  r e s u l t s  in an a r e a  where t h e  l e g i t i m a t e  i n t e r e s t s  o f  
d i f f e r e n t  j u r i s d i c t i o n s  must o f t e n  have over lapped .
( iv )  Other  J u r i s d i c t i o n s
C ons ide r ing  t h e  e x t e n t  o f  t h e  o f f i c i a l s '  j u r i s d i c t i o n  
i t  i s  s u r p r i s i n g  how few r e f e r e n c e s  t h e r e  a re  to  o t h e r  c o u r t s  in  
t h e  r e c o r d s .  In a r e a s  where s e v e r a l  j u r i s d i c t i o n s  were a c t i v e  the  
b e s t  w i l l  i n  t h e  world cou ld  n o t  have avoided some c o m p e t i t i o n ,  nor  
inconven ience  f o r  th e  peop le  in  between.  This  was s t r e s s e d  in  1540 
by th e  t e n a n t s  o f  t h e  l o r d s h i p  o f  Coupar, who complained  t h a t  the y  
were t r o u b l e d  by d i v e r s e  j u r i s d i c t i o n s  and were r e g u l a r l y  summoned 
b e fo re  ' t h e  S h e r i f f i s  o f  P e r t h ,  F o r f a r ,  commissaris  o f  Sanct  Androus,  
Dunkeld,  and o t h i r  j u g i s ,  f o r  c i v i l e  and prophane a c t i o u n s ,  q u h i lk  
mycht be e s e l i e  d e c i d i t  in  t h a i r  au in  b a i l z i e  c o u r t ' ,  and a t  much 
l e s s  expense .^  However, what l i t t l e  ev idence  t h e r e  i s  su g g e s t s  once
1. S t  A. Form., i ,  126-7.
2. E.g .  SRO, B30/10/1,  f o s .  17v, 18r.
3. E.g.  Sent .  Laud. ,  fo .  300v. Some t h i r t y  Edinburgh b u rg e s s e s  
o b t a in e d  s e n te n c e s  in  t h e  Loth ian  c o u r t  15 39-1551.  ■
4. Ren ta l  Book o f  t h e  C i s t e r c i a n  Abbey o f  Cupar Angus (Grampian 
Club,  1880),  i i ,  298-9.
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a ga in  t h a t  c o - o p e r a t i o n  between t h e  j u r i s d i c t i o n s  and an easy
in t e r c h a n g e  o f  b u s in e s s  were t h e  norm. There was no doubt  much
community o f  p r a c t i c e  between t h e  c o u r t s ,  and a d e c i s i o n  o f  one
could  be made t h e  b a s i s  o f  an a c t i o n  in  a n o t h e r ; ^  even th e  young
Abraham C r ic h to n  i s  found as a p r o c u r a t o r  in  t h e  r e g a l i t y  c o u r t  
2o f  Dunfermline.
We s h ou ld ,  o f  co u r s e ,  beware o f  making too  much o f  th e  
d i s t i n c t i o n  between ' c h u rc h  c o u r t '  and ' l a y  c o u r t ' .  The Archbishop 
o f  S t  Andrews, f o r  example,  had a l l  t h e  r e s p o n s i b i l i t i e s  o f  a g r e a t  
landowner and t h e  p r e r o g a t i v e s  o f  h i s  r e g a l i t y  c o u r t s  were as 
im por tan t  as  t h o s e  o f  th e  o f f i c i a l s '  c o u r t s  ; we f i n d  Archbishop 
Forman c o n s t i t u t i n g  f o u r  men as h i s  ' b a i l i e s ,  com m issar ies ,  p r o ­
c u r a t o r s  and e m i s s a r i e s ,  b o th  g e n e ra l  and s p e c i a l '  t o  r e p l e d g e  
t e n a n t s  o f  the  r e g a l i t i e s  o f  S t  Andrews and Dunfermline from th e  
j u s t i c e  a y re .  As a landowner t h e  a rchb ishop  o b v io u s ly  had many 
i n t e r e s t s  in common w i th  o t h e r  landowners ,  bu t  a s i m i l a r  community 
o f  i n t e r e s t  was p r e s e n t  to  a g r e a t e r  o f  l e s s e r  e x t e n t  a t  a l l  l e v e l s  
o f  j u r i s d i c t i o n .  The church c o u r t s  were no t  e c c e n t r i c  anomal ies 
b u t  an im p o r tan t  and i n t e g r a l  p a r t  o f  t h e  permanent  j u d i c i a l  s t r u c t u r e  
in  S c o t l a n d ,  and would have been g e n e r a l l y  r e c o g n i s e d  as such.  While
1. E.g.  a s e n ten c e  o f  t h e  b a i l i e  o f  th e  r e g a l i t y  o f  Kerse was used 
as th e  b a s i s  of  a f u r t h e r  a c t i o n  b e fo re  th e  o f f i c i a l  o f  Loth ian  
i n  1546 (Acta I ,  fo .  9 r ,  C a l l e n d a r  v. H a r t ) .
2. R e g a l i t y  o f  Dunferml ine Cour t  Book 1551-1558, ed. J.M. Webster 
and A.A.M. Duncan (Dunfermline ,  1953),  69.
3. St A. F o rm . , i , 125-6. Cf. a l s o  Dunfermline Court Book, 4 -6 .
279
every  cou r t  would be anxious  t o  p r e s e r v e  i t s  p r i v i l e g e s ,  and t h e  
f i n a n c i a l  advan tages  a r i s i n g  o u t  o f  them, i t  was in t h e  i n t e r e s t s  
o f  none o f  them t h a t  t h e y  should  f i g h t  amongst them se lves .
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C H U R C H  C O U R T S  A N D
S O C I E T Y
C H U R C H  C O U R T S  A N D  S O C I E T Y
The s tudy  o f  t h e  church  c o u r t s  as  a p a r t  o f  t h e  l e g a l  
and e c c l e s i a s t i c a l  e s t a b l i s h m e n t s  has  only  j u s t  begun,  b u t  we shou ld  
beware a t  t h i s  s t a g e  o f  t h i n k i n g  too  much o f  th e  i n s t i t u t i o n  i t s e l f  
and n o t  enough o f  what l a y  a t  i t s  h e a r t  - t h e  o r d i n a r y  peop le  o f  
S co t l an d  and t h e i r  a f f a i r s .  The church  c o u r t s  may have been 
re c o g n i s e d  by lawyers  as an i n t e g r a l  p a r t  o f  th e  n a t i o n a l  j u d i c i a l  
system, b u t  was t h i s  r e c o g n i t i o n  ex tended a l s o  by t h e  peop le?  The 
q u e s t i o n  o f  p o p u la r  op in io n  i s  always a d i f f i c u l t  one ,  bu t  i t  i s  
c l e a r  bo th  from t h e  r e c o r d s  and from contemporary l i t e r a t u r e  t h a t  
t h e r e  was some c o n s i d e r a b l e  o p p o s i t i o n  to  th e  c o u r t s  and t h e i r  
p r o c e s s e s ,  an o p p o s i t i o n  t h a t  was r e f l e c t e d  in  more s e r i o u s  c r i t i c i s m  
o f  t h e  e c c l e s i a s t i c a l  j u r i s d i c t i o n ,  bo th  from w i t h i n  t h e  church  and 
from w i t h o u t . I t  may he lp  to  approach the  q u e s t i o n  w i th  t h r e e  
p a r t i c u l a r  a r e a s  in  mind; f i r s t l y ,  t h e  p o p u la r  r e a c t i o n  and 
r e s i s t a n c e  to  th e  p r o c e s s e s  o f  t h e  church c o u r t s ;  s econd ly ,  th e  
t e c h n i c a l  shor tcomings  o f  t h e  c o u r t s  and the  c r i t i c i s m  o f  t h e i r  
p ro c e d u re ;  and t h i r d l y ,  th e  q u e s t i o n  of  e c c l e s i a s t i c a l  c e n s u re s  and 
th e  immoderate use o f  c u r s i n g .  F i n a l l y ,  we should  t r y  and s e t  the  
c o u r t s  in  t h e i r  h i s t o r i c a l  p e r s p e c t i v e ,  and c o n s id e r  some o f  t h e  
p o l i t i c a l  even t s  o f  t h e  y e a r s  covered by th e  r e c o r d s  to  see  what 
e f f e c t ,  i f  any,  t h e y  may have had upon th e  o p e r a t i o n s  of  t h e  o f f i c i a l s .
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1. POPULAR HOSTILITY
On 16 May 1547 a macer (b a j u l u s )  o f  t h e  Loth ian  c o u r t
named Will iam Langlands l e f t  Edinburgh b e a r i n g  l e t t e r s  o f  c i t a t i o n
a g a i n s t  Lord Borthwick and l e t t e r s  o f  excommunication a g a i n s t  a
number o f  h i s  t e n a n t s ;  t h e  l e t t e r s  were t o  be execu ted  by th e
c h a p l a in  of  Borthwick as p a r t  o f  a  long drawn ou t  c o n t e s t  between
t h e  p ee r  and h i s  kinsman George Hay o f  Menzion. A r r iv in g  a t
Borthwick C a s t l e  (some e leven  m i le s  s o u t h - e a s t  o f  E d in b u rg h ) ,
Langlands was t o l d  by t h e  c h a p l a i n  t h a t  th e  l e t t e r s  could n o t  be
execu ted  u n t i l  a f t e r  h igh  mass; when mass was f i n i s h e d  t h e r e
appea red  a band o f  l o c a l  p eo p le  under  the  l e a d e r s h i p  o f  ' t h e
Abbot o f  Unreason o f  Borthwick'  who marched t h e  macer down to  the
m i l l  s t ream and gave him a duck ing.  U nde te r red ,  Langlands emerged
and aga in  a t tem p ted  to  secu re  e xec u t ion  o f  th e  l e t t e r s  bu t  t h i s
t ime th e  ' a b b o t '  s<fcAzed them, t o r e  them up and mixed them in  a cup
o f  wine which t h e  u n f o r t u n a t e  o f f i c e r  was o b l ig e d  to  d r in k .  When
Langlands f i n a l l y  made h i s  e scape  i t  was t o  th e  accompaniment o f
t h r e a t s  o f  l i k e  t r e a t m e n t  to  anyone e l s e  so r a s h  as  to  appea r  w i th
2l e t t e r s  from t h e  o f f i c i a l .  Th is  i s  a d e l i g h t f u l  gl impse o f  th e
The f i r s t  George Hay o f  Menzion was b r o t h e r  to  M argare t  Hay who 
m a r r i ed  t h e  4 th  Lord Borthwick in  1491 (The S co ts  P e e r a g e , ed.
S i r  J .  B a l fou r  Paul  [Edinburgh,  1904-14] ,  v i i i ,  432) .  The 
a c t i o n  i s  f i r s t  found on 8 November 1546 (Acta I ,  fo .  H r )  
when George Hay produced  an a c t  o f  r e m is s io n  fo l l o w in g  th e  
d e s e r t i o n  o f  an appea l  by Borthwick to  t h e  o f f i c i a l  p r i n c i p a l ,  
and t h e  case  was then  con t inued  a t  the  p o i n t  a t  which i t  had been 
suspended on 27 May 1546; i t  f i n a l l y  reached  sen te n c e  on 9 August 
1548 ( i b i d . , fo .  4 3 5 r ) .
Acta I ,  fo .  161v. Th is  i s  a p o p u la r  s t o r y ;  i t  was r e l a t e d  by 
Wal ter  S c o t t  in  t h e  n o te s  to  h i s  nove l  The Abbot ( see  below, p.283n) 
and from t h i s  s o u r c e ' i t  was quoted in  C. Rogers ,  S o c ia l  L i fe  in  
S c o t l a n d  (Edinburgh ,  1884),  i i ,  325-6,  and in S co ts  P e e ra g e , 
i i ,  109-10.
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background a g a i n s t  which th e  church c o u r t s  had to  work, and a
reminder  t h a t  t h e  church  had always t o  contend w i th  th e  more pagan
c e l e b r a t i o n s  be loved  by o r d i n a r y  p e o p le .  A s t a t u t e  o f  t h e
t h i r t e e n t h  c e n t u r y  had u t t e r l y  fo rb id d e n  t h e  f e a s t  o f  f o o l s  ( fes tum
s t u l t o r u m ) , ^ 'b u t  i t  would seem to  have had l i t t l e  e f f e c t .  St
S a l v a t o r ' s  c o l l e g e  was e l e c t i n g  i t s  'boy b i s h o p '  in  t h e  f i f t e e n t h  
2c e n t u r y ,  w hile  th e  e l e c t i o n  o f  an abbot  o f  unreason was so w e l l  
e s t a b l i s h e d  i n  Haddington t h a t  i n  1537 George Richardson was f i n e d
3two pounds f o r  r e f u s i n g  to  p l a y  th e  r o l e .  I t  may have  been 
escapades  l i k e  t h a t  a t  Borthwick which prompted p a r l i a m e n t  in  1555 
to  f o r b i d  th e  e l e c t i o n s  o f  Robin Hoods, L i t t l e  J o h n s ,  abbo ts  of  
un reason  and queens o f  t h e  May.^ I t  i s  hard  to  t e l l  how much such 
d e m o n s t r a t io n s  r e a l l y  r e p r e s e n t e d  p o p u la r  o p p o s i t i o n  to  t h e  church .  
S i r  Wal te r  S c o t t  f e l t  t h a t  t h e  church was ready  enough to  t o l e r a t e  
such mockery of  r e l i g i o n  u n t i l  t h e  sp read  o f  re formed  op in ion  made 
t h i s  r e v e l r y  th e  means by which t h e  common peop le  t e s t i f i e d  to
5' t h e i r  u t t e r  d i s r e g a r d  f o r  t h e  Roman p r i e s t h o o d  and i t s  c e r e m o n ie s ' ;  
t h e  r e fo rm e rs  took  t h e  l i n e  t h a t  t h e  abbots  o f  un reason  were l i k e  
t h e  r e a l  c l e r g y ,  ' subdued  t o  no l a w s ' . ^  P robab ly  t h e  church d id  
t h e  on ly  t h i n g  p o s s i b l e  in  t o l e r a t i n g  in  p r a c t i c e  t h e s e  e v e n t s ,  bu t  
t h e  spread  o f  re formed  o p in i o n  must have i n c re a s e d  th e  danger o f  
t h e i r  d e g e n e r a t in g  i n t o  d i s p l a y s  o f  a n t i - c l e r i c a l i s m .
1. SES, i i ,  52.
2, I b i d . ,  i i ,  277.
3. Rogers,  S o c i a l  L i f e , i i ,  324.
4. APS, i i ,  500.
5. W. S c o t t ,  The Abbot ( I l l u s t r a t e d  E d i t i o n ,  1879),  i ,  364 n.  E.
6. Knox, Works, i ,  40.
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I t  was perhaps  a sk ing  f o r  t r o u b l e  to  a t t e m p t  t o  s e rv e  
p ap e r s  on Lord Borthwick j u s t  when h i s  t e n a n t s  were c e l e b r a t i n g  a 
f e a s t  o f  f o o l s ,  bu t  t h i s  i n c i d e n t  was only  t h e  most c o l o u r f u l  o f  a 
number in  which c o u r t  o f f i c e r s  were s u b je c t e d  to  harassm en t  o r  
v i o l e n c e .  N icho las  Ramsay o f  D alhous ie  was accused o f  o b s t r u c t i n g  
th e  e x e c u t io n  o f  t h e  o f f i c i a l ' s  l e t t e r s , ^  w h i le  a n o t h e r  macer o f  
t h e  Loth ian  c o u r t ,  Robert  Denis ,  gave te s t im o n y  t h a t  h i s  l e t t e r s
2c i t a t o r y  had been v i o l e n t l y  t o m  from h i s  hands by one Thomas A l l a n . “ 
One p r i e s t  had to  t a k e  r e f u g e  i n  h i s  own k i r k  from t h e  menances o f
3t h e  man he had j u s t  se rved  w i th  a summons, a l th o u g h  even t h a t
s a n c tu a r y  was n o t  always r e s p e c t e d ;  th e  b e a r e r  o f  l e t t e r s  of
excommunication i s s u e d  by t h e  o f f i c i a l  of  Glasgow was dragged ou t
o f  t h e  church o f  D u r i s d e e r  by h i s  h a i r  b e f o r e  he could  secure
e x e c u t io n ,  and t h e  t h r e a t  by armed men of  f u r t h e r  v i o l e n c e  o b l ig e d
4him to  s u r r e n d e r  h i s  p a p e r s  in t h e  churchyard .
Such ev idence  c e r t a i n l y  su g g es t s  t h a t  t h e r e  was scan t  
r e s p e c t  f o r  t h e  p r o c e s s e s  o f  t h e  church c o u r t s ,  b u t  we should no t  
ig n o re  th e  co n te x t  o f  i n c i d e n t s  l i k e  t h e s e .  In t h e  f i r s t  p l a c e .
1. Acta I ,  fo .  5 r ,  Abbot o f  Newbatt le  v.  Ramsay; c f .  above,  161.
2. I b i d . , fo .  55v. S i r  John Wilson, c h a p l a i n ,  t e s t i f i e d  to  a
s i m i l a r  ex p e r i e n c e  on 29 October  1546 ( i b i d . , fo .  9 r ) .
3. Sen t .  Laud. ,  fo .  334r.  The man's  words were r e p o r t e d  th u s :  
'Trumpour [wor th less] ,  h a r l o t ,  lowne [ l e c h e r ]  p r i e s t  t h a t  you
are !  Wherefore have you summoned me? By t h e  wounds o f  God,
had you f o r t h  o f  your  k i r k  i t  would be t h e  d e a r e s t  summons
t h a t  ever  you made, f a l s e ,  lowne p r i e s t  t h a t  you a r e ! '
4. S t  A. Form. , i i ,  21-22 .  Such h o s t i l i t y  was n o t  con f ine d  to  t h e  
l a y  community: even t h e  s e r v a n t s  o f  a b ishop  a re  found
a s s a u l t i n g  Archbishop Forman 's  o f f i c e r s  ( i b i d . , i ,  94 -96) .
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t h i s  type  o f  v i o l e n c e  was n o t  d i r e c t e d  s o l e l y  a g a i n s t  the  
r e p r e s e n t a t i v e s  o f  t h e  c o u r t  s p i r i t u a l .  In March 1546/7 t h e  
p r i v y  c o u n c i l  took  s t e p s  to  dea l  with  th e  f a c t  t h a t :
’t h a r e  i s  g r e t e  and h i e  a t t e m p t a t i s  done and 
c om m i t t i t  a g a n i s  our  Soverane Lady, my 
Lord Governour,  and t h e  a u c t o r i t e ,  i n  the  
h a n d i l l i n g ,  s t r y k i n g ,  mannasc ing ,  h o s t i n g ,  
p e r sew ing ,  and d i s o b e y in g  o f  h i r  h i e n e s  
o f f i c e r i s ,  s i k  as h e r a l d i s ,  m a s s e r i s ,  
p u r s e v a n t i s ,  and m essanger i s  and u t h a i r i s  
ou r  Soverane Ladyis  o f f i c i a r i s ,  and 
t a k i n g  o f  t h e i r  l e t t r e s  f r a  thame i n  t h e  
u s in g  and e x e c u t io n  o f  t h a r e  o f f i c e s ,  
quhar th row t h a i r  i s  e n g e n d e r i t  g r e t e  
i n o b e d i e n c e ' . ^
The measures t h a t  were s u b se q u e n t ly  proposed  o f f e r e d  the  same
p r o t e c t i o n  to  church  o f f i c e r s  as  to  r o y a l  o f f i c e r s ,  s u g g e s t in g  t h a t
2b o th  s e r v i c e s  faced  s i m i l a r  problems .  Secondly ,  we should remember 
th e  g r e a t  h o s t i l i t y  t h a t  has always been shown to th e  b e a r e r s  o f  
w r i t s ,  summonses, c i t a t i o n s  or any o t h e r  unwelcome document; 
c e r t a i n l y  t h e  t h r e a t s  and,  inde ed ,  v i o l e n c e  which a re  encoun te red  
in  our own day by b a i l i f f s ,  p r o c e s s - s e r v e r s  and even t r a f f i c - w a r d e n s  
a re  no i n d i c a t i o n  o f  w idesp read  r e v o l t  a g a i n s t  th e  c i v i l  a u t h o r i t y .  
What th e  ev idence  does perhaps  s u g g es t  i s  t h a t  in  s i t u a t i o n s  where 
c o u r t  p r o c e s s e s  were l i k e l y  to  e n c o u n te r  r e s i s t a n c e  t h e  church 
j u d i c i a l  could no t  hope t o  be accorded  t h e  g r e a t e r  r e s p e c t  due to 
t h e  church s a c r a m e n ta l ,  b u t  i t  does n o t  n e c e s s a r i l y  i n d i c a t e  a 
p a r t i c u l a r  d i s r e s p e c t  f o r  t h e  church as a whole,  or  f o r  th e  
e c c l e s i a s t i c a l  j u r i s d i c t i o n  as  opposed to  th e  j u r i s d i c t i o n  of  any 
o t h e r  c o u r t .
1. RPC, i ,  60.
2 . I b i d . , i , 65.
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The most s e r i o u s  t h r e a t  t o  the  e f f e c t i v e  o p e r a t i o n  o f
th e  church  c o u r t s  was p ro b ab ly  n o t  so much v i o l e n c e  as non-
c o - o p e r a t i o n .  I t  was n o te d  e a r l i e r  t h a t  t h e  non-appea ra nce  o f
c i t e d  p a r t i e s  and w i tn e s s e s  seems t o  have been t h e  p a r t i c u l a r
a f f l i c t i o n  o f  church  c o u r t s  in  g e n e r a l , ^  and i t  was undoubte d ly
t r u e  o f  t h e  Loth ian  c o u r t  in  p a r t i c u l a r .  The most obvious
examples o f  t h i s  a re  found in  t h o s e  a c t i o n s  where a p r i e s t  o r
a r e l i g i o u s  house was p u r s u in g  unpa id  t e i n d s  (such as  the  a c t i o n  of
N ewbatt le  Abbey a g a i n s t  N icho la s  Ramsay and h i s  t e n a n t s  in which
t h e  judge  decreed  l e t t e r s  on f o u r  contumacious w i tn e s s e s  and a g a i n s t
2a l l  twenty-one  d e fe n d e rs  f o r  n o t  r e p l y i n g  t o  th e  p e t i t i o n ) , b u t  i t  
was a problem found in  a l l  t y p e s  of  case .  Between October  and 
December 1546 t h e r e  were 152 a c t i o n s  i n i t i a t e d  which went beyond 
t h e  s t a g e  o f  r e g i s t r a t i o n ;  i n  f o r t y  of  th e s e  a c t i o n s  one or  more 
o f  t h e  p a r t i e s  f a i l e d  to  appea r  a t  some p o i n t  ( u s u a l l y  t h e  d e f e n d e r ,  
bu t  in  s i x  c a se s  i t  was t h e  p u r s u e r  who was a b s e n t ) , and in  a 
f u r t h e r  t e n  t h e r e  were w i tn e s s e s  who were d e c l a r e d  contumacious on 
t h e  grounds of  non -appea ra nce .  Only e i g h t  o f  t h e s e  f i f t y  a c t i o n s  
were i n i t i a t e d  by a c l e r i c a l  p u r s u e r .  Once a g a in ,  however,  t h e r e  
i s  no r e a s o n  to  b e l i e v e  t h a t  t h i s  problem was con f ined  t o  t h e  church 
c o u r t s  where a l s o  t h e  r e l u c t a n c e  o f  s u i t o r s  to  appea r  when r e q u i r e d  
r e s u l t e d  in  ' huge l i s t s  o f  a b s e n t e e s ' . ^  Ba l fou r  n o t e s  t h a t  any 
c i t e d  w i tn e s s e s  who remained a b s e n t  would be summoned aga in  under
1. See above,  201-2,  213-14.
2. Acta I ,  fo .  13r.
3. E.g.  F i f e  Court  Book, 164-5,  228,  231
4. I b i d . ,  I x x x i i .
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' g r e a t e r  p a i n s '  and f i n a l l y  p u t  to  t h e  ho rn ,^  w h i le  t h e  r e c o rd s
2 3o f  th e  c o u r t  o f  s e s s i o n  and t h e  p r i v y  counc i l  b o th  c o n ta in
examples o f  w i t n e s s e s  f a i l i n g  t o  appea r  a t  t h e  a p p o in te d  t im e .
N e v e r t h e l e s s ,  t h i s  p a r t i c u l a r  form o f  d i s o b ed ien ce  can on ly  have
e x a c e rb a te d  th e  d e l a y s  to  which t h e  p rocedure  o f  th e  church c o u r t s
4was a l r e a d y  a l l  too  v u l n e r a b l e .
2. CRITICISM OF THE COURTS
Popu la r  r e s i s t a n c e  t o  t h e  p r o c e s s e s  o f  t h e  church  c o u r t s  
was perhaps  more d ra m a t ic  tha n  r e a l l y  s i g n i f i c a n t ,  inasmuch as  i t  
seems t o  have been d i r e c t e d  a g a i n s t  a l l  c o u r t s  in  g e n e ra l  r a t h e r  
than  a g a i n s t  t h e  c o u r t s  s p i r i t u a l  in  p a r t i c u l a r .  N e v e r th e l e s s  t h e r e  
was, undoub ted ly ,  much s e r i o u s  c r i t i c i s m  o f  t h e  church  c o u r t s ,  
c r i t i c i s m  t h a t  was c h i e f l y  d i r e c t e d  a g a i n s t  t h e  com plex i ty  and 
de l a y  o f  c o u r t  p ro ced u re  b u t  which a l s o  r a i s e d  moral q u e s t i o n s  o f  
i n e q u i t y  and o p p re s s io n .
A number o f  a t t e m p t s  were made to  improve c o u r t  p ro ced u re .  
In 1427 i t  had been th e  ' t r o u b l e s  and expenses '  o f  poor  l i t i g a n t s  
t h a t  had prompted p a r l i a m e n t  t o  p r e s s  f o r  an a b b r e v i a t e d  p r o c e s s ; ^
1. i i ,  354.
2. E .g .  Acta S e s s i o n i s  ( S t a i r ) ,  84, 140, 162.
3. E.g.  RPC, i ,  214.
4. Non-appearance  would n o t  n e c e s s a r i l y  have been t h e  r e s u l t  o f  
d i s o b e d ie n c e ;  i n d i v i d u a l s  might  l i v e  a t  some d i s t a n c e  from 
Edinburgh,  w hile  w ea the r  o r  c o n f l i c t i n g  o b l i g a t i o n s  must o f t e n  
have made p u n c tu a l  appea rance  d i f f i c u l t .
5. See above,  191.
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i n  1540 i t  was th e  e n d le s s  d e l a y s  o f  ap p e a l s  t o  Rome t h a t  were a t
i s s u e ,  and p a r l i a m e n t  a u t h o r i s e d  i n t e r v e n t i o n  in  cases  where a
commission f o r  judges  d e l e g a t e  had n o t  a r r i v e d  w i th i n  a yea r  and a
day o f  a p p l i c a t i o n . ^  In 1559 th e  temporal  l o r d s  complained to
t h e  queen t h a t  ' p u i r  men havand j u s t  cause  o f t  tyme a r  c o n s t r e n i t
t o  a l l  f r a  t h a r  r i g h t u o u s  a c t i o n  th rough  l e n g th n in g  o f  t h e  s a i d i s
p r o c e s s  and e x o r b i t a n t  expences '  and th e y  recommended t h a t  t h e
making o f  an appea l  t o  Rome should  no lo n g e r  be a b l e  t o  suspend
2e x e c u t io n  o f  the  o r i g i n a l  s e n te n c e .  Reference  t o  Rome was a 
p a r t i c u l a r  sou rce  o f  g r i e v a n c e  b u t  t h e  d e l a y s  o f  o r d i n a r y  p rocedu re  
were a l s o  w ide ly  c r i t i c i s e d ;  in  David L i n d s a y ' s  s a t i r e  The Three 
E s t a t e s  a f r u s t r a t e d  l i t i g a n t  compla ins :
*Thay gave me f i r s t  ane t h i n g  th e y  c a l l  ci tandum.  
Within auch t  days I g a t  bo t  lybe llandum,
Within ane moneth I g a t  ad opponendum.
In h a l f  ane y e i r  I ga t  in te r loquendum , 3And syne I g a t ,  how c a l l  ye i t ?  ad r e p l i c a n d u m ' .
He e v e n t u a l l y  pa id  f o r  t w e n t y - f o u r  a c t s  o f  c o u r t  and got  no s a t i s ­
f a c t i o n .  Another c h a r a c t e r  in  th e  poem r e c a l l s  a man who expended 
h a l f  h i s  herd  in  t h e  va in  a t t e m p t  to  r e c o v e r  a cow. The d i e t s  
mentioned by Lindsay a r e  q u i t e  a c c u r a t e  and indeed  he c ou ld ,  as  we 
have seen ,  have doubled t h e  number o f  d i e t s  w i thou t  in  any way 
s t r e t c h i n g  our c r e d u l i t y .  His t e c h n i c a l  i n fo rm a t io n  may w e l l  have 
been g a th e re d  a t  f i r s t  hand s i n c e  he h im s e l f  pursued  a t  l e a s t  two
1. See above,  248n.
2.  SES, i i ,  149-50,
3 . L indsay ,  Works, i i ,  289, 11. 3063-7
a c t i o n s  f o r  t h e  r e c o v e ry  of  t e i n d s  i n  t h e  c o u r t  o f  th e  o f f i c i a l  
p r i n c i p a l , ^  and he was p ro b a b ly  no s t r a n g e r  to  th e  e c c l e s i a s t i c a l  
p r o c e s s .
The church  could  n o t  remain dea f  t o  th e  mounting c r i t i c i s m s
o f  i t s  c o u r t s  and p ro c e d u r e ,  and t h e  s t a t u t e  of  1549 which a t t e m p te d
some re fo rm s  was s p e c i f i c a l l y  framed ' f o r  t h e  s h o r t e n i n g  o f  
2p r o c e s s e s ' .  This  was no easy  t a s k .  The s t a t u t e  d id  n o t  a t t e m p t  
t o  r e v i s e  p l e n a r y  p ro ced u re  (a l th o u g h  th e  judge  cou ld  ab r id g e  i t  a t  
h i s  d i s c r e t i o n ) , b u t  c o n c e n t r a t e d  on th e  summary p rocedu re  which was 
t o  be fo l lowed  in  a l l  a c t i o n s  r e l a t i n g  to  money or  goods o f  twenty  
pounds v a l u e  or  l e s s .  The im p o r tan t  f e a t u r e  o f  t h i s  s t a t u t e  was 
t h a t  i t  enab led  an a c t i o n  to  be c a r r i e d  th rough  to  a co n c lu s io n  even 
i f  th e  oppos ing  p a r t y  remained  a b s e n t  th ro u g h o u t ,  and in  t h e  l i g h t  
o f  th e  f r e q u e n t  non -appea rance  o f  p a r t i e s  t h i s  was c l e a r l y  a u s e f u l  
in n o v a t i o n . ^  Beyond t h i s ,  however, t h e  s t a t u t e  o f f e r e d  l i t t l e  
improvement and t h e  church  must have r e a l i s e d  how l i t t l e  in  f a c t  i t  
cou ld  do ; i t  was sh a c k le d  by t h e  v e ry  com plex ity  and t e c h n i c a l  
s o p h i s t i c a t i o n  o f  church  c o u r t  p ro ced u re  which had from an e a r l y  
d a t e  made t h e  e c c l e s i a s t i c a l  lawyers  p re -e m in e n t  in  t h e i r  f i e l d .
1. S en t .  S t  A.,  f o s .  39v, 54r .  L i n d s a y ' s  use of  t h e  d e s p i s e d  
c o n s i s t o r y  c o u r t  when conven ien t  i s  e n t i r e l y  c o n s i s t e n t  with  
h i s  ambiguous p o s i t i o n  w i th  r e g a r d  to  t h e  Reformation  as a 
whole ( c f .  Br. Kenneth,  ' S i r  David Lindsay,  R e fo rm e r ' ,  Innes 
Review, i  [1950],  79-91) .
2. 'P ro  a b b r e v i a t i o n ë /p r o c e s s u u m '  (SES, i i ,  124).
3. I t  i s  i n t e r e s t i n g  to  n o te  t h a t  the  s t a t u t e  t a k e s  a c t i o n  f o r  
debt  as i t s  s t a n d a rd .
4. See above,  232-3.
289
There were two p a r t i c u l a r  problems in h e r e n t  in  th e
c a n o n ic a l  p rocedu re .  The f i r s t  was t h a t  r e a s o n a b l e  de lays  were
an ev i sage d  p a r t  o f  t h e  p r o c e s s  o f  j u s t i c e ;  J . E .  Sayers  has  n o te d
t h a t  ' l e g a l  d e l a y s ,  which were an i n t e g r a l  p a r t  o f  t h e  p rocedure
by l i b e l ,  were an e s s e n t i a l  d e v ice  t o  p r o t e c t  a l l  concerned ,
p l a i n t i f f s ,  d e fenda n ts  and j u d g e s ' . ^  C e r t a i n l y  t h i s  element o f
p r o t e c t i o n  was im p o r t a n t ,  a l th o u g h  u n reas o n ab le  de l a y s  could have
p r e c i s e l y  th e  o p p o s i t e  e f f e c t .  Secondly ,  and more fundamenta l ,  was
t h e  emphasis  p l a c e d  on p r o v id i n g  s a f e g u a rd s  f o r  t h e  d e fe n d e r  a t  ■
every  s t a g e  o f  th e  p r o c e s s .  For every  d i e t  a l low ed  to  t h e  p u r s u e r
to  p r e s e n t  and p rove  h i s  c la im  t h e r e  was a d i e t  a l low ed  to  th e
de fende r  t o  o b j e c t  o r  make c o n t r a r y  a l l e g a t i o n s .  Any r e a s o n a b l e
ex c e p t io n  t h a t  was adm i t t e d  f o r  t h e  defence  would be c o n t e s t e d  on
t h e  same p r i n c i p l e s  a s  t h e  p r im ary  a c t i o n  (with  t h e  o r i g i n a l  p u r s u e r
now hav ing  t h e  p r i v i l e g e s  o f  th e  defender)  and had to  be d i sposed
2o f  b e f o r e  t h a t  a c t i o n  could  be resumed.  For eve ry  answer o f  t h e
de fen d e r  t h e  p u r s u e r  would have t h e  o p p o r t u n i t y  ' ad r e p l i c a n d u m ' ,
3and so on th rough  t h e  s t a g e s  o f  d u p l i c a t i o n  and t r i p l i c a t i o n ;  
and a l l  t h i s  could  t a k e  p l a c e  w i th i n  t h e  terms o f  'summary'  p ro c e d u re .  
Th is  was t h e  r e a l  weakness o f  t h e  1549 s t a t u t e ;  i f  t h e  de fende r  
p roposed  ' c o n t r a r y  a r t i c l e s '  he was to  be a l lowed  a ' s h o r t  term f o r  
p ro v in g  them t o g e t h e r  w i th  h i s  o b j e c t i o n s  to  i n d i v i d u a l  w i t n e s s e s ,  
h i s  perempto ry  e x c e p t io n s  and a l l  t h o s e  p l e a s  which he may demand
1. S a y e r s ,  Judges  D e l e g a t e , 99.
2. See above,  219-30.
3. See above,  229-30.
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in  a rgu ing  h i s  c a u s e a n d  a t  t h e  end o f  th e  s t a t u t e  a l l  a t t em p t
a t  c o n t r o l l i n g  t h e  p r o l i f e r a t i o n  o f  d i e t s  i s  abandoned when i t  i s
conceded t h a t  in  a l l  m a t t e r s  due observance  must be g iven  to  ' t h e
laws,  t h e  defence  of  p a r t i e s ,  r e p l i e s  and d u p l i e s  acc o rd ing  to  th e
2d i c r e t i o n  o f  a good j u d g e ' .
That  church  c o u r t  p ro ced u re  was cumbersome and an o b j e c t  
o f  much c r i t i c i s m  i s  c l e a r ,  b u t  i t  i s  l e s s  easy  to  be c e r t a i n  o f  
t h e  e x t e n t  to  which i t  p roved  an o b s t a c l e  to  j u s t i c e .  I f  t h e r e  was 
a w i l l  t o  o b s t r u c t  in  one or  o t h e r  o f  t h e  p a r t i e s  to  a d i s p u t e  th e n  
t h e  means were p ro b ab ly  n o t  h a rd  t o  come by. An ag g r ie v ed  l i t i g a n t  
complained to  th e  l o r d s  o f  c o u n c i l  in  1542 t h a t  h i s  opponent ,  
a l th o u g h  ' a c t e d '  f o r  an o b l i g a t i o n  in  t h e  o f f i c i a l ' s  books and 
c u r r e n t l y  under  s en ten c e  o f  c u r s i n g ,  had s u s t a i n e d  ' t h e  s a i d  p ro c e s s  
f o r  t h e  p a s t  t e n  y e a r s ' .  The lodg ing  o f  an appea l  cou ld ,  as we 
have s e e n , ^  l e ad  to  s e r i o u s  d e l a y s  in t h e  s e t t l e m e n t  o f  a d i s p u t e  
and even ( i f  t h e  absence  o f  any prompt move to  have th e  appeal  
d e s e r t e d  i s  any i n d i c a t i o n )  pe rm anen t ly  f r u s t r a t e  i t .  There may 
a l s o  have been long d e l a y s  in  t h e  s e t t l e m e n t  o f  o r d i n a r y  f i r s t  
i n s t a n c e  a c t i o n s .  When M argare t  Gardin was f i n a l l y  exo n e ra ted  as 
t h e  execu to r  o f  Wil l iam A uch te r lony  o f  K e l l i e  in J a n u a ry  1541/2 ,  one 
o f  t h e  sums accounted  f o r  was t h e  f o r t y - f i v e  pounds which had been
1. 'B r e v i s  terminum ad probandum eosdem una cum o b l a t i s  c o n t ra  
p e r s o n a s  t e s t i u m  e t  p e r e m p t o r i i s  ac omnibus j u r i b u s ,  q u i b i s  u t i  
v o l u e r i t  in  causa  procedendum' (SES, i i ,  125).
2. ' S a l v i s  l e g ib u s  . . .  pa r t iu ra  d e f e n s i o n i b u s , r e p l i c a t i s ,  d u p l i c a t i s  
ex a r b i t r i o  bon i  j u d i c i s  n e c e s s a r i i s '  ( i b i d . , i i ,  125).
3. ADCP, 518.
4. See above,  248-9.
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owing to  Edward A uch te r lony  from th e  t ime o f  h i s  k in sm a n 's  dea th  
in  1529 u n t i l  e v e n t u a l l y  r e c o v e re d  by a s en tence  in  1538.^ In 
a n o t h e r  a c t i o n  th e  judge  d e l i b e r a t e d  f o r  fo u r  months on t h e  q u e s t i o n  
o f  whether  o r  n o t  one o f  t h e  p a r t i e s  should  be re -exam ined  on a 
p o i n t  t h a t  remained obscure  ; and i t  took  Edward S i n c l a i r  f o u r t e e n  
d i e t s  sp read  over  s i x  months t o  b r i n g  George Henr ison  o f  F o r d e l l
3t o  answer h i s  i n i t i a l  l i b e l .  Such examples can be m u l t i p l i e d ,  
b u t  i t  i s  d i f f i c u l t  t o  say whether  t h e y  a re  in  f a c t  r e p r e s e n t a t i v e  
o f  th e  u sua l  p r o g r e s s  o f  an a c t i o n  in  t h e  o f f i c i a l s '  c o u r t s ,  main ly  
because  i t  i s  ha rd  t o  d e f i n e  j u s t  what was ' u s u a l ' .  Some a c t i o n s  
might  in vo lve  more th a n  tw enty  s e p a r a t e  d i e t s , ^  w hi le  many invo lved  
on ly  two o r  t h r e e ; ^  t h e r e  i s  a l s o  th e  added c o m p l ic a t io n  t h a t  on ly  
a t i n y  p r o p o r t i o n  a c t u a l l y  reac h ed  sen ten c e  or  some o t h e r  r e c o r d e d  
co n c lu s io n .  The q u e s t i o n  o f  t h e  ' r e p r e s e n t a t i v e  a c t i o n '  must 
t h e r e f o r e  be c o n s id e r e d  - f i r s t l y  w i th  r e g a r d  to  i t s  p robab le  
d u r a t i o n ,  and second ly  t o  i t s  c o n c lu s io n .
A l a r g e  number o f  t h e  e n t r i e s  in  Acta I which r e c o r d  th e  
r e g i s t r a t i o n  o f  a l i b e l ,  a p e t i t i o n  o r  a cedu la  a re  n o t  fo l lowed  by 
any subsequen t  a c t i o n ;  i n  t h e  case  o f  th e  p e r io d  between October  
and December 1546 such c a se s  accounted  f o r  104 o f  t h e  256 new a c t i o n s  
r e g i s t e r e d .  In t h e  rem ain ing  152 t h e  number o f  subsequent  d i e t s
1. Sen t .  St A. ,  fo .  12v.
2. Acta I ,  f o s .  102v, 200v,  Ker v. bauson.
3. I b i d . , f o s .  17r ,  169r.
4. E.g.  Wardlaw v.  Wauchop (begun i b i d . , fo .  6 v ) , Ker v . Lauson
(begun i b i d . , fo .  28r)  .
5. Of the  152 a c t i o n s  which p roceeded  beyond an i n i t i a l  r e g i s t r a t i o n
f i f t y  had on ly  one subsequen t  d i e t ,  and tw e n t y - t h r e e  had on ly  two
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v a r i e s  enormously b u t  i t  i s  p o s s i b l e  to  d i s c e r n  some common
f e a t u r e s .  The ave rage  number o f  d i e t s  p e r  c o n t e s t e d  a c t i o n
d u r in g  t h i s  p e r i o d  was almost  e x a c t l y  f i v e ,  and even t h i s  f i g u r e
i s  reduced  by h a l f  i f  we exc lude  th e  t h i r t e e n  a c t i o n s  which invo lved
more tha n  t e n  d i e t s  each.  The t im e  e l a p s i n g  between t h e s e  d i e t s
i s  a l s o  s i g n i f i c a n t  and h e re  t h e r e ' . i s  g r e a t e r  c o n s i s t e n c y .  I f
we t a k e  t h e  average  number o f  days i n t e r v e n i n g  between th e  d i e t s
o f  each i n d i v i d u a l  c a s e ,  we f i n d  t h a t  in  more th a n  s i x t y  p e r  cen t
o f  t h e  a c t i o n s  t h e  average  i n t e r v a l  between m ak  d i e t s  was e i g h t
days or  l e s s , ^  w hile  in  on ly  t e n  p e r  cen t  d id  th e  i n t e r v a l  exceed 
2f i f t e e n  days .  I f  we exc lude  t h i s  t e n  p e r  cen t  we f i n d  t h a t  t h e
ave rage  i n t e r v a l  between d i e t s  in t h e s e  a c t i o n s  as a whole was 
about  seven days .  Given t h a t  t h e  ave rage  number o f  d i e t s  p e r  
a c t i o n  was between two and a h a l f  t o  f i v e ,  we a r r i v e  a t  an average  
d u r a t i o n  p e r  c o n t e s t e d  a c t i o n  o f  between f o u r t e e n  and t h i r t y - f i v e  
days.  Such academic f i g u r e s  should  be t r e a t e d  w i th  c a u t i o n ,  but  
t h e  r e s u l t  i s  n o t  in  f a c t  i n c o n s i s t e n t  w i th  the  g e n e r a l  ev idence  o f  
Acta I ;  c e r t a i n l y  t h e r e  i s  l i t t l e  ev idence  to  s u ppo r t  Lindsay  and 
h i s  t a l k  o f  a h a l f  y e a r  between d i e t s .
There i s  good r e a s o n  t o  b e l i e v e ,  t h e r e f o r e ,  t h a t  few 
a c t i o n s  in the  c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian  were in  p r o g r e s s
1. A d i e t  was f r e q u e n t l y  a s s ig n e d  ' ad octavum' - t h a t  i s ,  to  t h e  
same day t h e  fo l lo w in g  week. When t h i s  day happened t o  be a 
d ie s  non s e s s i o n i s  t h e  d i e t  would be h e ld  t h e  fo l l o w in g  day,  so 
a week 's  i n t e r v a l  o f t e n  l a s t e d  f o r  e i g h t  days .  Terms o f  s i x  
and e i g h t  days were them se lves  no t  i n f r e q u e n t l y  a s s ig n e d .
2. That  i s ,  in excess  o f  a f o r t n i g h t  a l low ing  an e x t r a  day f o r  a 
d i e s  non s e s s i o n i s .
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f o r  much more th a n  a month, bu t  t h e r e  i s  l i t t l e  p r o f i t  i n  a prompt 
and speedy c o n t e s t  i f  no s e t t l e m e n t  i s  ach ieved  a t  the  end o f  i t .
Of a l l  t h e  a c t i o n s  begun between October  and December 1546 only  
t h r e e  reached  a r e c o rd e d  s e n te n c e .  One r an  from 8 November t o  
26 May 1547 and invo lved  n in e  d i e t s , ^  w h i le  a second was begun on 
2 November and reac hed  sen te n c e  on t h e  fo l l o w in g  23 March a f t e r  
e leven  d i e t s .  The t h i r d  was t h e  a c t i o n  o f  Andrew B lacks tock  and 
h i s  w ife  I s o b e l  Lauder.  Begun on 19 October  i t  was a s s ig n e d  a 
d i e t  f o r  s e n t e n c in g  on 15 February  1546/7 which was ad journed  a
3f o r t n i g h t  l a t e r  * sub spe c o n c o r d i e ’ ; t h i s  hope may have been 
f u l f i l l e d  f o r  t h e r e  i s  n o t  a t r a c e  in  t h e  Act Book o f  th e  sen tence  
which i s  r eco rd ed  in  t h e  Sen te nce  Book.^ The a c t i o n  o f  George Hay 
a g a i n s t  Lord Borthwick a l s o  came to s e n t e n c e ,  on 9 August  1548, 
a l though  i t  was n o t  a c t u a l l y  i n i t i a t e d  in  our  p e r i o d ;  i t  had been 
resumed in  October  1546, fo l l o w in g  t h e  f a i l u r e  o f  Bor thw ick 's  
appea l  to  th e  o f f i c i a l  p r i n c i p a l ,  a t  t h e  p o i n t  a t  which i t  had been
1. Newton v ,  S c o t t ,  The open ing o f  t h e  a c t i o n  i s  r e c o rd e d  on
Acta I ,  fo .  l l v ;  t h e  s en tence  appears  on S en t .  Laud. ,  fo .  337r,
bu t  i s  s u b s c r ib e d  'hec  s e n t e n t i a  non e s t  l a t a  c a u s an te  conco rd ia  
i n t e r  p a r t e s  a n t e  ejusdem. p r o n u n c i a t i o n e m ' , which accoun ts  fo r  
t h e  f a c t  t h a t  th e  sen te n c e  does n o t  appea r  in  th e  Act Book.
An a c t  o f  m oni t ion  a g a i n s t  th e  d e fen d e r  t o  pay t h e  p u r s u e r  f i f t y  
s h i l l i n g s  was r e c o rd e d  on Acta I ,  fo .  173v.
2. Sande land is  v.  B iggar ,  S c o t t  and C h i ld  ( i b i d . , f o s .  9v, 115Av; S e n t .  
Laud. ,  fo .  3 3 6 r ) .
3. Acta I ,  f o s .  3 r ,  70v, 132r;  twenty-one  d i e t s  were in vo lved .
4. S en t .  Laud , ,  fo .  336v, I t  would seem from th e  ev idence  o f
Newton v .  S c o t t  ( see  above,  n . l  ) t h a t  th e  e n t r i e s  in  the  
Sen te nce  Book were made b e f o r e  sen tenc e  was a c t u a l l y  pronounced 
in  c o u r t .  In any c a s e ,  whatever  concord was ach ieved  in  
B la c k s t o c k ' s  case  d id  no t  l a s t  long ;  a new p e t i t i o n  on t h e  same 
m a t t e r  was b rought  on 2 Jan u a ry  1547/8 (Acta I ,  fo .  261v) and 
was s t i l l  be ing  c o n t e s t e d  when the  s u i t  l a s t  appeared  on 2 May 
1548 ( i b i d , , fo .  389v) .
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i n t e r r u p t e d  In May 1546 and t h e r e  i s  no way o f  knowing how long i t  
had been in p r o g r e s s  b e f o r e  t h a t . ^
Sen tences  were n o t  unheard  o f ,  as  i s  amply proved  by the
Sentence  Books, bu t  t h e y  were c l e a r l y  few and f a r  between .  On the
ev idence  o f  t h e  autumn te rm o f  1546 th e  odds seem t o  have  been t h a t
2o n ly  about  one in  e i g h t y  a c t i o n s  would ach ieve  t h i s  co n c lu s io n .
N e v e r t h e l e s s ,  q u i t e  a number o f  a c t i o n s  do seem to  have reached  some
s o r t  o f  s e t t l e m e n t .  Eleven d i s p u t e s  appear  to  have been conceded,
3r e s u l t i n g  in  an a c t  o f  m on i t ion  a g a i n s t  the  d e fe n d e r ;  in  f i f t e e n  
cases  where a cedu la  was p u t  to  an oa th  t h e r e  were e i g h t  d e n i a l s  o f  
th e  c l a im ,^  fo u r  adm iss ions^  and t h r e e  e n t r i e s  which mere ly  r e c o r d  
t h a t  an oa th  was g iv e n .^  Three p e t i t i o n s  f o r  t h e  t r a n s f e r  o f  a
7c o n t r a c t  were s u c c e s s f u l l y  comple ted .  In t h r e e  i n s t a n c e s  a te rm
was a s s ig n e d  f o r  s e n t e n c in g  bu t  was n o t  fo l lowed  by any f u r t h e r
8e n t r y ,  s u g g e s t in g  t h a t  a compromise was ach ieved ,  w h i le  on an o th e r  
o c c a s io n  two p a r t i e s  ag reed  t o  submit  t h e i r  d i s p u t e  to  th e  d e c i s i o n
9o f  a r b i t e r s .  Things d id  n o t  always go so smoothly:  i n  one i n s t a n c e
1. I b i d . ,  fo .  H r .
2. This  does n o t  seem t o  be u n r e p r e s e n t a t i v e  o f  t h i s  p e r i o d ,  Acta
I r e c o r d s  o n ly  tw e n ty -n in e  s e n te n c e s  f o r  t h e  whole tw en ty -n in e  
months t h a t  i t  covers  (bu t  c f .  below,
3. E.g .  S c o t t  V .  Ahannay (Acta I ,  f o s .  H r ,  25r)  .
4. E .g .  Thomson v,  Cass ( i b i d . , f o . . 2 8 v ) ,  Ca i rns  v. Smyth ( i b i d . , 
f o s .  38r ,  4 2 r ) .
5. E .g .  Meldrum v. Gudlac ( i b i d . , f o s .  ISv,  2 1 v ) , Thomson v.
Crans ton ( i b i d . , fo .  2 8 v ) . j
6. E .g .  Mudy v. Purdy and H a l l i d a y  ( i b i d . , f o s .  22r ,  2 9 r ) . Î
7. E.g .  Kadis l i e  v.  Cook ( i b i d . , f o s .  15r,  1 9 v ) . j
8. E.g.  Lauder v.  Moreston ( i b i d . ,  fo .  5 6 v ) . j
9.  Dikson v. Lauson ( i b i d . ,  f o s ,  8 r ,  9 r ) . |
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an a c t i o n  had to  be suspended when th e  de fen d e r  was s e n t  to England 
in  the  s e r v i c e  o f  an am b ass ad o r ia l  r e t i n u e ; ^  in  an o th e r  a p r o c u r a t o r  
a p p l i e d  to  have h i s  c l i e n t  r e p l e d g e d  t o  the  exempt j u r i s d i c t i o n  o f  
C o r s t o r p h i n e ,^  w h i le  in  a t h i r d  t h e  a c t i o n  was i n h i b i t e d  pending an 
appea l  t o  the  o f f i c i a l  p r i n c i p a l .  In fo u r  more a c t i o n s  the  
d e fe n d e rs  made p l e a s  f o r  t h e i r  expenses  fo l lo w in g  t h e  f a i l u r e  o f
4th e  p u r s u e r s  to  appea r .
The f a t e  o f  t h o s e  a c t i o n s  which d id  n o t  r eac h  some 
r e c o g n i s a b l e  form o f  co n c lu s io n  i s  more p r o b l e m a t i c a l .  I t  may have 
been t h a t  where t h e  opening o f  an a c t i o n  was reco rded  simply  as 'X 
p roposed  a l i b e l  a g a i n s t  Y*, w i th o u t  th e  a s s i g n a t i o n  o f  any sub­
sequen t  d i e t ,  i t  was n o t  a c t u a l l y  in te n d e d  to  pu rsue  th e  m a t t e r  a t  
t h a t  p a r t i c u l a r  moment. There were seven ty -one  such e n t r i e s  du r ing  
th e  autumn o f  1546 and o f  t h e s e  only  e l even  were fo l low ed  by f u r t h e r  
l e g a l  p ro c e e d in g s .  They may perhaps  have been in ten d ed  on ly  as 
warnings  to  a d e f a u l t i n g  p a r t y ,  o r  as s a feguards  which al lowed  f o r  
t h e  prompt u n d e r ta k in g  o f  a l e g a l  a c t i o n  i f  i t  should  prove  n e c e s s a r y  -  
a purpose  s i m i l a r  to  t h a t  o f  an a c t  o f  moni t ion  bu t  one which d id  no t  
r e q u i r e  t h e  consen t  o f  t h e  o t h e r  p a r t y .  The f a t e  o f  th o s e  a c t i o n s  
which la p se d  a f t e r  one o r  more subsequent  d i e t s  must remain a m a t t e r  
f o r  s p e c u l a t i o n .  No doubt t h e  t h r e a t  o f  a p ro longed  a c t i o n  would
1. Matheson v.  Thomson ( i b i d . , f o s .  5 r ,  7 r ) .
2. Makinath v.  Po lw ar th  and West ( i b i d . , fo .  52v) . The cla im  was
made by t h e  d e f e n d e r s '  p r o c u r a t o r ,  John P e e b le s ,  as  ' b a i l i e  o f  
t h e  l o r d  o f  S t  John o f  C o r s t o r p h i n e ' ;  as the  a c t i o n  does no t  
r e a p p e a r  t h e  t a c t i c  may have been s u c c e s s f u l ,
3. Wilkeson v. Wynram and Simson ( i b i d . , fo .  4 1 r ) .
4.  E .g .  Blackadder  v.  B l a i r  ( i b i d . , f o s .  16v, 2 0 v ) , Ker v.  Mossraan
( i b i d . , f o s ,  29v,  35r,  3 7 r ) .
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sometime have been s u f f i c i e n t  to  ach ieve  s a t i s f a c t i o n  from a 
r e l u c t a n t  d e b t o r ;  on o t h e r  o c c a s io n s  th e  p a r t i e s  may have come 
to  an a c c e p ta b l e  compromise.  There must ,  however, have been some 
a c t i o n s  in  which t h e  t o r t u o u s  p rocedure  o f  the  church c o u r t s  
exhaus ted  e i t h e r  t h e  p a t i e n c e  or  t h e  r e s o u r c e s  o f  a l i t i g a n t  and 
caused  him, in  t h e  words o f  th e  tempora l  l o r d s ,  ' t o  f a l l  from h i s  
r i g h t e o u s  a c t i o n ’ .^
Sooner o r  l a t e r  most o f  t h e  c r i t i c s  a r r i v e d  a t  th e  same
co n c lu s io n  - t h a t  th e  church  c o u r t s  oppressed  t h e  poo r .  Th is  i s
a d i f f i c u l t  charge  t o  p rove  one way or  t h e  o t h e r  b u t  some a t t e m p t
must be made to  c o n s id e r  i t s  j u s t i f i c a t i o n .  There i s  no doubt  as
to  where Henryson s tood ;  to  him t h e  church c o u r t  was th e  ’c u r s u t
c o n s i s t o r i e ’ , c o r r u p t  and p r e j u d i c e d ,  which den ied  j u s t i c e  to  the
poor  sheep.  Henryson’ s charge  i s  v i v i d  and d ra m a t ic ,  b u t  on
r e f l e c t i o n  i t  i s  n o t  a conv inc ing  one.  This  i s  p a r t l y  because
H enryson 's  s a t i r e  i s  d i r e c t e d  a g a i n s t  so broad  a t a r g e t ;  i t  i n c l u d e s
th e  s h e r i f f  c o u r t  as  wel l  as  t h e  c o n s i s t o r y  and i t s  c h i e f  theme i s
t h a t  bo th  o f  them oppress  t h e  ' p o o r  commons' r e g a r d l e s s  o f  which
j u r i s d i c t i o n  th e y  r e p r e s e n t .  Fur thermore  th e  d e p i c t i o n  o f  th e
e c c l e s i a s t i c a l  judge  as  t h e  a r c h - v i l l a i n  o f  f o l k l o r e ,  t h e  Wolf,
t o g e t h e r  w i th  th e  a c c u s a t i o n s  o f  v e n a l i t y  and p r e j u d i c e ,  p a i n t  a
p i c t u r e  which i s  n o t  r e f l e c t e d  in  t h e  more s e r i o u s  c r i t i c i s m  o f  t h e
2t im e .  N e i t h e r  p a r l i a m e n t  no r  th e  temporal  l o r d s  impugned th e  q u a l i t y
1. SES, i i ,  149.
2.  See above,  287-8.
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o f  t h e  judges  s p i r i t u a l ,  n o r  do t h e  e c c l e s i a s t i c a l  s t a t u t e s
(which were n o t  ashamed t o  denounce t h e  l i c e n t i o u s  p r i e s t  o r  t h e
c o r r u p t  dean) o f f e r  any compla in t  a g a i n s t  th e  o f f i c i a l s . ^  Even
John Knox, who had a keen eye f o r  any e c c l e s i a s t i c a l  weakness,
found n o th i n g  worse to say  about  t h e  s p i r i t u a l  judges  th a n  t h a t
2th e y  were too  f r e e  w i th  t h e i r  c u r s i n g .  More p o s i t i v e  evidence 
in  favou r  o f  t h e  c o u r t s  i s  h a rd  to  f i n d  bu t  i t  must s u f f i c e  a t  
t h i s  s t a g e  t o  n o te  t h a t  t h e r e  i s  no ev idence  o f  widespread  
c o r r u p t i o n  in  t h e  church  c o u r t s  p r i o r  t o  t h e  Reformation ,  d e s p i t e  
t h e  s a t i r i s t s ’ claims t o  t h e  c o n t r a r y .
A more d i f f i c u l t  q u e s t i o n  concerns  th e  e x t e n t  to  which 
th e  church c o u r t s ,  by t h e  com plex i ty  of  t h e i r  p ro c e d u re ,  d i s ­
c r im in a t e d  in  f avou r  o f  t h e  r i c h e r  members o f  s o c i e t y .  We have 
a l r e a d y  seen how l i t t l e  ev idence  s u rv iv e s  o f  t h e  s c a l e s  o f  charges  
in  th e  o f f i c i a l s ’ c o u r t s  and t h i s  p r e c l u d e s  any c l e a r  p i c t u r e  o f  
t h e  c o s t  o f  l i t i g a t i o n .  O c c a s io n a l ly ,  however,  an e n t r y  in  Acta I 
r e c o r d s  t h e  j u d g e ' s  e s t i m a t i o n  o f  c o s t s  a f t e r  th e  co n c lu s io n  o f  an 
a c t i o n .  These c o s t s  would seem to  r e p r e s e n t  th e  expenses  i n c u r r e d  
dur ing  th e  s u i t  by th e  s u c c e s s f u l  p a r t y  r a t h e r  th an  th e  g e n e ra l  f e e s  
o f  th e  c o u r t ;  t h e  l i t i g a n t  i n  L i n d s a y ' s  s a t i r e  q u i t e  c l e a r l y  p a i d
1. In 1559 i t  was d e c l a r e d  t h a t  a l l  o f f i c i a l s  shou ld  be p r i e s t s  
and s u i t a b l y  q u a l i f i e d  (SES, i i ,  172) ,  so perhaps  n o t  a l l  
e c c l e s i a s t i c a l  judges  were as w e l l  q u a l i f i e d  as  t h e  S t  Andrews 
o f f i c i a l s .
2.  Knox, Works, i ,  37-39.
3. See above,  127-8.
298
f o r  each s e p a r a t e  a c t  o f  c o u r t  as  he went a lo n g ,^  and i t  i s  
u n l i k e l y  t h a t  th e  payment o f  p r o c u r a t o r s ,  c l e r k s  and macers could  
be de layed  u n t i l  a f t e r  s e n t e n c in g  - months o r  even y ea r s  a f t e r  
th e  commencement o f  t h e  a c t i o n ,  i f  e v e r .  The c o s t s  o f  one 
a c t i o n  in  t h e  Loth ian  c o u r t  which r a n  f o r  t h r e e  months were 
a s s e s s e d  a t  n i n e t e e n  s h i l l i n g s ,  which averaged  about  two s h i l l i n g s  
f o r  each o f  t h e  t e n  e f f e c t i v e  d i e t s ;  in  a n o t h e r  th e  c o s t s  averaged
3about two s h i l l i n g s  and s ixpence  f o r  each d i e t .  In t h e  Dunblane 
c o u r t  f i n a l  c o s t s  cou ld  be e s t i m a t e d  a t  a ny th ing  up to  f i f t y  s h i l l i n g s ,  
and t h i s  sum may w e l l  have n o t  i n c lu d e d  t h e  f e e  charged  f o r  s e n te n c e ;  
i n  one ca se  a d ec re e  o f  c o s t s  o f  t w e n t y - s i x  s h i l l i n g s  was fo l lowed  
immediately  by an a c t  o f  m on i t ion  a g a i n s t  t h e  l o s e r  f o r  th e  payment 
o f  a f u r t h e r  seven s h i l l i n g s  and e ig h tp en ce  to  the  c l e r k  o f  th e  c o u r t  
f o r  s e n t e n c e ,^  a l th o u g h  t h i s  may have been a p r a c t i c e  p e c u l i a r  to  
t h a t  c o u r t .  Owing to  t h e  i n f r e q u e n c y  o f  s e n te n c e s  few l i t i g a n t s  
can have expec ted  t o  have th e  s a t i s f a c t i o n  o f  h e a r i n g  t h e i r  c o s t s  
awarded a g a i n s t  t h e i r  a d v e r s a r i e s ,  and so th e  expenses o f  l i t i g a t i o n  
had t o  be a r e a l  c o n s i d e r a t i o n  from t h e  v e ry  beg inn ing  o f  a l e g a l  
a c t i o n .  When we c o n s id e r  t h a t  a t  about  t h i s  t ime workmen on r o y a l
1. 'And than  tha y  g a r t  me c a s t  ou t  mony p l a c k i s .
And g a r t  me pay f o r  fo u r - a n d  tw e n t i e  a c t i s :
Bot,  o r  th a y  came h a l f  g a t e  to concludendum.
The f e in d  ane p la c k  was l e f t  f o r  to  defend h im ' .
(L indsay ,  Works, i i ,  289, 11. 3069-72).
2.  Jak  V .  Warrok (Acta I ,  f o s .  146v, 2 1 1 r ) ;  c o s t s  were decreed  on
4 August 1547 ( i b i d . , fo ,  2 1 7 r ) , ' E f f e c t i v e  d i e t s '  - t h a t  i s ,
exc lud ing  th o s e  e n t r i e s  which mere ly  r e c o r d  t h a t  th e  d i e t
a s s ig n e d  to  t h a t  p a r t i c u l a r  day had been pos tponed .
3. Carnoquhin v .  Brown and P e n t l a n d  (Acta I ,  f o s .  50v, 346r,  3 5 0 r ) .
4. Dunblane Acta,  fo .  350v.
5. I b i d . ,  fo .  191v.
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b u i l d i n g  p r o j e c t s  were r e c e i v i n g  about  f i v e  s h i l l i n g s  weekly,  and 
s k i l l e d  workers av e ra g in g  about  t e n  t o  f i f t e e n  s h i l l i n g s , ^  th e  
problem can be seen  i n  some p e r s p e c t i v e .  The sums mentioned in  
t h e  r e c o rd s  were c l e a r l y  n o t  e x o r b i t a n t ,  bu t  e q u a l ly  c l e a r l y  t h e r e  
must have been a s u b s t a n t i a l  c l a s s  o f  peop le  f o r  whom l i t i g a t i o n  in  
t h e  church c o u r t s ,  a t  l e a s t  by p l e n a r y  p ro c e d u re ,  would n o t  have 
been p o s s i b l e .
F i n a n c i a l  c o n s i d e r a t i o n s ,  t h e r e f o r e ,  may p ro v id e  a p a r t i a l  
e x p l a n a t i o n  o f  why so many a c t i o n s  d i s a p p e a re d  a f t e r  p r o g r e s s i n g  
th rough  on ly  a few p ro c e d u r a l  s t a g e s .  I t  i s  i n t e r e s t i n g  in  t h i s  
r e s p e c t  to  c o n s id e r  t h e  t y p e s  o f  peop le  who no t  on ly  r a i s e d  a c t i o n s  
in t h e  o f f i c i a l s ’ c o u r t s  bu t  a l s o  o b t a in e d  s e n t e n c e s .  Over e i g h t y  
p e r  cen t  o f  t h e  256 a c t i o n s  r a i s e d  in  th e  autumn term o f  1546 were 
b rought  by laymen o f  no r eco rd ed  rank  o r  d i s t i n c t i o n  as opposed to  
l e s s  than  f i v e  p e r  cen t  which were b rought by peop le  e i t h e r  d i s ­
t i n g u i s h e d  by th e  t e r r i t o r i a l  ’d e '  or  d e s c r ib e d  as b u r g e s s e s ;  the  
r em a inder  were b rough t  by c l e r i c a l  p u r s u e r s  in  th e  w ides t  sense 
r e l i g i o u s  h o u s e s ,  r e c t o r s ,  c h a p l a i n s  and p a r i s h  c l e r k s .  I f  we 
t u r n  t o  the  385 s en ten c es  pa s s ed  in  th e  same c o u r t  between 1539 and 
1551 we f i n d  t h a t  t h e  sha re  o f  th e  'commoners'  has f a l l e n  to about  
s i x t y  p e r  cen t  w ith  th e  o t h e r  two groups acc o u n t in g  f o r  about  twenty  
p e r  cen t  each.  In t h e  c o u r t  a t  S t  Andrews the  383 f i r s t  i n s t a n c e  
s e n te n c e s  were d iv id e d  app ro x im a te ly  e q u a l ly  between th e  t h r e e  c a t e ­
g o r i e s .
1. Accounts o f  the  M as te rs  o f  Works, 1529-1615, ed,  H.M. Paton  and 
o t h e r s  (Edinburgh,  1957),  x l i i i .
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These f i g u r e s  a r e  n o t  a l t o g e t h e r  s u r p r i s i n g .  Those 
most l i k e l y  t o  p u r s u e  an a c t i o n  th rough  a l l  the  s u c c e s s iv e  s t a g e s  
o f  p l e n a r y  p rocedu re  (and i t  i s  p l e n a r y  a c t i o n s  t h a t  account  f o r  
t h e  g r e a t  m a j o r i t y  o f  s e n te n c e s )  would be th o s e  wi th  t h e  g r e a t e s t  
means; e q u a l l y ,  i t  would be t h e s e  p eop le  f o r  whom t h e  advantages  
o f  a d e f i n i t i v e  s e n t e n c e ,  f o r m a l ly  pronounced and r e c o r d e d ,  would 
seem most a t t r a c t i v e .  N e v e r t h e l e s s ,  we can make no r i g i d  d i s ­
t i n c t i o n s  between t h e  peop le  who d id  e v e n t u a l l y  o b t a in  sen ten c es  
and th o se  who d id  n o t .  Those who d id  n o t  pu rsue  t h e i r  a c t i o n s  to  
t h e  p o i n t  o f  s e n te n c e ,  and indeed  th o s e  who were u n d i s t i n g u i s h e d  
by name o r  rank ,  were n o t  n e c e s s a r i l y  p a u p e r s ;  t h e r e  i s  no t r a c e  
o f  any p l e a  b e in g  b rought  ’ in  forma p a u p e r i s ' , which was an 
o c c a s i o n a l  f e a t u r e  o f  t h e  E n g l i s h  c o u r t s , ^  and th e  v e ry  goods and 
moneys which were th e  p r e o c c u p a t io n  o f  so much l e g a l  e f f o r t  a re  
i n d i c a t i o n s  o f  means, however modest .  When th e  tempora l  l o r d s  
r a i s e d  t h e i r  com pla in t s  on b e h a l f  o f  th e  'poo r  man ' ,  i t  was n o t  
t h e  r e a l  poor  t h a t  t h e y  had i n  mind bu t  more p ro b a b ly  t h o s e  s e c t i o n s  
o f  th e  community a b l e  to  c o n t e s t  a s u i t  by p l e n a r y  p ro ced u re  and
whose g r i e v a n c e s  perhaps  owed as much to  an i n a b i l i t y  to  o b t a i n  prompt
2and speedy s e t t l e m e n t s  as t o  any d i f f i c u l t y  in  meet ing t h e  b i l l s .
1, Woodcock, C a n t e r b u r y , 62; Houlbrooke,  Church Cour ts  and P e o p l e , 51
2.  The tempora l  l o r d s  can h a r d l y  be accused o f  s e l f - i n t e r e s t  s i n c e  
th e y  were n o t  f r e q u e n t  l i t i g a n t s  b e f o r e  the  o f f i c i a l s ;  on ly  
t h r e e  members o f  th e  n o b i l i t y  o b ta in e d  s e n t e n c e s  b e f o r e  t h e  
o f f i c i a l  p r i n c i p a l  1541-1553 - th e  E a r l  o f  S u t h e r l a n d ,  Lord
Methven and Lord Lindsay o f  t h e  Byres (Sent .  S t  A . ,  f o s .  270v,
216r ,  122v) ; and t h e r e  were on ly  t h r e e  in  the  Lo th ian  c o u r t  
1539-1551 - t h e  E a r l  o f  G le n c a i r n ,  Lord M er r ie s  and Lord 
Somervel l  (Sen t .  Laud. ,  f o s .  352r ,  300v, 3 05v ) .
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In acknowledging t h e  d i s c r i m i n a t i o n  t h a t  was th e  i n e v i t a b l e  
r e s u l t  o f  th e  p r o l i x i t y  and expense o f  church c o u r t  p rocedu re  we 
come c l o s e  t o  a d m i t t i n g  th e  v a l i d i t y  o f  th e  s a t i r i s t s '  charge  t h a t  
t h e r e  was o p p re s s io n  by t h e  d e n i a l  o f  j u s t i c e  to  t h e  p o o r ,  b u t  t h i s  
does n o t  n e c e s s a r i l y  fo l lo w .  As we have seen ,  t h e r e  were a t  l e a s t  
t h r e e  j u d i c i a l  p r o c e s s e s  a v a i l a b l e  i n  t h e  church a t  minimal c o s t .
The f i r s t  was t h e  system o f  a c t s  o f  moni t ion  which accounted  f o r  a 
l a r g e  p a r t  o f  th e  b u s in e s s  o f  th e  Loth ian  c o u r t  and p ro b a b ly  f o r  
t h e  g r e a t e r  p a r t ,  i f  we may judge  by t h e  example o f  Dunblane,  o f  the  
b u s i n e s s  o f  th e  l e s s  im por tan t  c o u r t s . ^  While t h i s  p rocedu re  was 
e s s e n t i a l l y  a p r e v e n t a t i v e  one,  i t  was a b le  to  g ive  even q u i t e  
minor t r a n s a c t i o n s  a degree  o f  c e r t a i n t y  based  on th e  promise  o f  
f u t u r e  j u d i c i a l  s a n c t i o n .  Secondly ,  t h e r e  was t h e  p ro ced u re  t h a t  
in v o lv ed  t h e  p r e s e n t a t i o n  o f  a w r i t t e n  cedu la  t o  t h e  o a t h  o f  
a n o t h e r  p a r t y .  Th is  system was n o t  p e r f e c t  and i t  could  i t s e l f  
l e a d  to  a p ro longed  l e g a l  c o n t e s t ;  bu t  i t  could  a l s o  l e ad  to  a 
speedy s e t t l e m e n t ,  even w i th in  t h e  space  o f  one d i e t ,  and i t  seems 
to  have been n o t  w i thou t  e f f e c t .  T h i r d l y ,  an a c t i o n  cou ld  be 
r e g i s t e r e d  in  t h e  Act Book as  a means o f  b r in g i n g  p r e s s u r e  on an 
a d v e r s a r y ;  w hile  t h e r e  i s  no means o f  d ec id in g  how e f f e c t i v e  t h i s  
might  have been ,  t h e  v e ry  l a r g e  number o f  e n t r i e s  which a re  fo l lowed
by no subsequen t  l e g a l  a c t i o n  seems t o  a rgue  in  i t s  f a v o u r ,  s in c e  
i t  i s  u n l i k e l y  t h a t  in each o f  t h e s e  s i x t y  a c t i o n s ^  a l e g i t i m a t e  
i n t e n t i o n  to  pu rsue  was f r u s t r a t e d  by lack  o f  money. Where t h e
1. See above,  181.
2. See above,  234-6.
3. The a c t i o n  o f  Jak  v. Warrok ( see  above,  299n. ) began wi th
a cedu la  bu t  th e  d i s p u t e d  sura was the  r e l a t i v e l y  l a r g e  one o f  
f i f t y ,  s h i l l i n g s .
4. See above,  296.
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c o u r t  would have f a i l e d  t h e  poor  man would have been in  i t s  
i n a b i l i t y  to  p ro v id e  r e d r e s s  in t h e  case  o f  an u n a n t i c i p a t e d  
i n j u r y  a t  t h e  hands o f  a w ea l thy  and u n r e p e n t a n t  f o e .
penances  could  be imposed on t h e  g u i l t y  p a r t y  o r  f i n e s  l e v i e d  in  
compensation f o r  th e  i n j u r e d , ^  bu t  in  most a c t i o n s  i t  was t h e  
s e t t l e m e n t  o f  a d i s p u t e  t h a t  was r e q u i r e d ,  n o t  th e  punishment o f  
c r i m i n a l s ,  and t h e  on ly  s a n c t i o n s  a v a i l a b l e  to  t h e  church were 
e c c l e s i a s t i c a l  c e n s u re s .
The f u l l  p r o c e s s  o f  excommunication,  o r  c u r s i n g ,  invo lved
a s e r i e s  o f  p r o g r e s s i v e  s t e p s  o f  i n c r e a s i n g  s e v e r i t y  which could  be
a p p l i e d  to  c l e r i c  and layman a l i k e .  A famous example may be found
in  C a rd in a l  Betoun’ s sumomons o f  Archbishop Dunbar o f  Glasgow t o  a
c o u n c i l  in  1546, in  which th e  t h r e a t  o f  excommunication was i n t e n d e d
2t o  f o r e s t a l l  any d i s o b e d ie n c e  on t h e  p a r t  o f  the  a r c h b i s h o p .  The
1. See above,  155.
2. SES, i ,  c c l x - c c l x v i .  Disobedience  might  r e a s o n a b l y  have been 
expec ted  s in c e  t h e  summons fo l lowed  so soon a f t e r  the  unseemly 
c l a s h  in  Glasgow c a t h e d r a l  between th e  r e t i n u e s  o f  t h e  two a r c h ­
b i shops  ( i b i d . , i ,  c x x x i i ) , b u t  in  f a c t  a l l  t h e  c l e r g y  were 
summoned t o  t h e  c o u n c i l  under  t h e  t h r e a t  o f  excommunication 
( i b i d . , c c l x v i i - c c l x i x ) .
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3. ECCLESIASTICAL SANCTIONS
A c o u r t  i s  on ly  as e f f e c t i v e  as i t s  a b i l i t y  t o  en fo rce  
i t s  d e c i s i o n s ,  and i n  t h e  m a t t e r  o f  enforcement t h e  o f f i c i a l s '  
c o u r t s  appea r  t o  have labou red  under  a p a r t i c u l a r  hand icap .  In 
cases  o f  de fam a t ion ,  which was e s s e n t i a l l y  a d i s c i p l i n a r y  o f f e n c e .
summons t h r e a t e n e d  in  t u r n  an i n t e r d i c t  f o r b id d i n g  e n t r y  in t o  
church ,  su spens ion  from d i v i n e  r i t e s ,  excommunication,  a g g r a v a t io n ,  
r e a g g r a v a t i o n  and i n t e r d i c t ;  each s t a g e  was t o  fo l low  an i n t e r v a l  
o f  s i x  days .^  These terms may r e q u i r e  some e x p l a n a t i o n .  In the  
case  o f  Archbishop Dunbar t h e  f i r s t  two s t a g e s  a re  s t r a i g h t f o r w a r d ,  
a l th o u g h  th e y  might  more n o rm a l ly  be combined in  t h e  s i n g l e  p e n a l t y  
o f  su spens ion  o r  p e r s o n a l  i n t e r d i c t ;  p o s s i b l y  t h e  c a r d i n a l  was 
u n w i l l i n g  to p roceed  too  s w i f t l y  to  t h e  excommunication o f  h i s  
' b r o t h e r  in  C h r i s t ' . The e f f e c t  o f  excommunication was to  cu t  
o f f  th e  excommunicate from t h e  sacraments  o f  th e  church  - from 
bap t i sm ,  c o n f i r m a t i o n ,  t h e  e u c h a r i s t ,  penance ,  extreme u n c t i o n ,  
o rd e r s  and matrimony. For a p r i e s t  t h e  ban was on b o th  ' p a s s i v e '  
and ' a c t i v e '  communion, o r  in  o t h e r  words he was unab le  e i t h e r  to 
rec^&ve o r  a d m i n i s t e r  th e  s a c r a m e n ts .^  Some v a r i a t i o n s  o f  the  
p e n a l t y  o f  excommunication do occur .  The p e n a l t y  o f  'minor  excom­
m u n ic a t io n '  was sometimes s p e c i f i e d ,  bu t  t h i s  im p l ie d  only  th e
1. The i n t e r v a l s  between t h e  s u c c e s s i v e  s t a g e s  remained th e  same 
dur ing  th e  course  o f  any one p ro c e s s  b u t  was n o t  n e c e s s a r i l y  
f i x e d  a t  s i x  days .  In D unbar ' s  case th e  perempto ry  c i t a t i o n  
al lowed  two days f o r  each o f  the  t h r e e  c a n o n ic a l  warnings (see  
above,  200) b u t  th e  admonit ion  to  n o n - r e s i d e n t  c l e r g y  al lowed 
t e n  days f o r  each warning ,  r e s u l t i n g  in t h i r t y - d a y  i n t e r v a l s  
between each s t a g e  rs t  A. Form. . i , 15-17) .  The p r o c e s s  a g a i n s t  
t h e  a b d u c to r s  o f  t h e  Dean o f  Merse a l lowed  on ly  t h r e e  days f o r  
each complete warning,  w h i le  t h e i r  a s s o c i a t e s  were given  j u s t  
tw e n t y - f o u r  hours  as a perem ptory  warning to  sev e r  a l l  r e l a t i o n s  
w ith  them ( i b i d . , i ,  84 -89) .
2. 'P e r s o n a l  i n t e r d i c t ' ,  'minor excommunication '  and ' s u s p e n s i o n '  
a l l  r e f e r r e d  e f f e c t i v e l y  to  much th e  same p ro c e s s  ( c f .  R e ich e l ,  
Canon Law, i i ,  139-40) .  Suspension  was th e  f i r s t  s t a g e  in  th e  
censure  o f  t h e  Bishop o f  A rg y l l  (S t  A. Form. , i ,  120).
3. The te rm ' s a c r a m e n t '  had a wide a p p l i c a t i o n ,  e s p e c i a l l y  in  th e  
e a r l i e r  mediaeval  p e r i o d .  The seven t r a d i t i o n a l  sacraments  
were enumerated by P e t e r  Lombard and e v e n t u a l l y  a f f i rm e d  by th e  
c o u n c i l s  of  F lo rence  and T r e n t .
4. Cf. R e i c h e l ,  Canon Law, i i ,  140.
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r e s t r i c t i o n s  o f  s u s p e n s io n ,^  There was a l s o  a d i s t i n c t i o n  between
excommunication and anathema. Anathema had fo rm e r ly  been a
s e p a r a t e  p e n a l t y ,  b u t  by th e  l a t e  mediaeval  p e r i o d  had come to
s i g n i f y  t h e  solemn i n f l i c t i o n ,  as  opposed to  t h e  non-solemn
i n f l i c t i o n ,  o f  excommunication.  Excommunication was a p e n a l t y
i m p o s e d  by t h e  c o m m u n i t y  o f  t h e  C h r i s t i a n  f a i t h f u l ,  a n d  i t  c o u l d  be
i n f l i c t e d  e i t h e r  by a r e p r e s e n t a t i v e  o f  t h a t  community (such as
e c c l e s i a s t i c a l  judges)  o r  by t h e  community as a whole.  In t h e
l a t t e r  case  t h e  p e n a l t y  was imposed w i th  g r e a t  ceremony by a
s p e c i f i e d  number o f  p r i e s t s  and a s s i s t a n t s ,  r e p r e s e n t i n g  th e  f a i t h f u l ,
and wi th  a l l  the  r i t u a l  o f  b e l l ,  book and cand le ;  t h i s  ceremony was
3th e  solemn i n f l i c t i o n  o f  excommunication,  or  anathema. F i n a l l y ,  
n o t  a l l  excommunications were aimed a t  s p e c i f i e d  i n d i v i d u a l s ;  
excommunication ' a j u r e ' o r  ' a c anone ' could be made g e n e r a l l y  a g a i n s t  
v a r i o u s  c a t e g o r i e s  o f  p eop le  and would be pronounced in  churches  a t  
r e g u l a r  i n t e r v a l s  du r ing  t h e  y e a r . ^
The p ro c e s s  o f  a g g r a v a t io n ,  which succeeded excommunication,  
i s  more d i f f i c u l t  t o  d e f i n e  p r e c i s e l y .  Although i t  may i t s e l f  have 
invo lved  f u r t h e r  r e s t r i c t i o n s  on t h e  excommunicate t h e  a p p l i c a t i o n  
o f  a g g r a v a t io n  in  s i x t e e n t h - c e n t u r y  S c o t l a n d  seems to  have been more 
as a warn ing o f  more s e v e re  p e n a l t i e s  t o  come.^ These p e n a l t i e s
1. DDC, V ,  c o l .  616 ( c f .  above,  304n) .
2. DDC, i ,  c o l .  515.
3. R e iche l ,  Canon Law, i i ,  141-2. Thus th e  a b d u c to r s  o f  t h e  Dean
o f  Merse s u f f e r e d  excommunication and anathema (S t  A. Form. , i ,  85).
4. Cf. P a t r i c k ,  S t a t u t e s , 18 n.  For a form o f  ge n e ra l  excommunication
see  SES, i i ,  6 -8 .
5.  Cf. DDC, i ,  c o l s .  353-4.
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were imposed by th e  p ro c e s s  o f  r e a g g r a v a t i o n  which was des igned  t o
i s o l a t e  t h e  excommunicate from a l l  C h r i s t i a n  s o c i e t y .  In t h e  case
o f  t h e  a bduc to r s  o f  th e  Dean o f  Merse t h i s  new s t a g e  was marked by
a f u r t h e r  ceremony,  s i m i l a r  t o  t h a t  o f  th e  anathema, and which was
concluded by th e  c a s t i n g  o f  t h r e e  s to n e s  from th e  doors  o f  th e  church
in t h e  d i r e c t i o n  o f  t h e  homes o f  t h e  excommunicates as a symbol o f
t h e i r  e t e r n a l  damnation.  Warning was then  given  to  a l l  the
' C h r i s t i a n  f a i t h f u l '  t h a t  w i t h i n  t w e n t y - f o u r  h o u r s  a l l  c o m m u n i c a t i o n
with  th e  o u t c a s t s  should  c e a se ;  none should  ' s e r v e  them o r  g r e e t
them, s i t ,  s t an d  o r  walk w i th  them, e n t e r t a i n  them, e a t  o r  d r in k  w i th
them o r  p rov ide  them w i th  food ,  d r i n k ,  w a te r  o r  f i r e ' ,  and th e y  were
to  have no human s o l a c e  w h a t s o e v e r .^  Anyone d i s o b e y in g  t h i s  would
them se lves  s u f f e r  th e  p a i n s  o f  excommunication.  However, even th e
terms o f  t h e  r e a g g r a v a t i o n  were exceeded by the  f i n a l  and most f a r -
r e a c h in g  cu r se  o f  a l l ,  one t h a t  t r an s fo rm e d  the  s o c i a l  o u t c a s t  i n t o
a l e p e r  who sp read  t h e  symptoms o f  h i s  own damnation as he t r a v e l l e d .
The e f f e c t  o f  th e  i n t e r d i c t  was to  suspend d i v i n e  r i t e s ,  c l o s e  t h e
churches  and f o r b i d  t h e  a d m i n i s t r a t i o n  o f  t h e  sacram ents  in  every
town, p a r i s h ,  v i l l a g e  or  community th rough  which th e  excommunicate
might p a s s  or  in  which he might  r e s i d e ,  and th e  ban remained in  fo r c e
2f o r  a f u l l  t h r e e  days a f t e r  he had d e p a r t e d .  C l e a r l y ,  such a 
p e n a l t y  could  be put  to  t e r r i b l e  e f f e c t  i f  i t s  terms were s t r i c t l y  
e n fo rced .
1. 'Nec cum e i i s  v e l  eorum a l iq u o  se rv iendo  s a lu t a n d o  loquendo 
stando sedendo ambulando h o s p i ta n d o  commendo bibendo conversando 
coquendo, cibum ve l  potum aquam v e l  ignem m i n i s t r a n d o ,  au t  a l iq u o  
h u m a n i t a t i s  s o l a t i o  p re te rquam  in cas ibus  e t  p e r s o n i s  a j u r e  
p e r m i s s i s  p a r t i c i p a r e  quovismodo présumant seu p résum ât '  (St  A. 
Form. , i ,  87).
2. E.g .  SES, i ,  c c l x v - c c l x v i ;  S t  A. Form., i ,  89.
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There i s  no doubt ,  however,  t h a t  th e  va lu e  o f  excommunication
in  a l l  i t s  forms had been c o n s i d e r a b l y  debased by o v e r -u s e .  Even
th e  r e fo rm e rs  adm i t t e d  t h a t ,  i f  p r o p e r l y  used ,  c u r s in g  'was t h e  m o is t
f e a r f u l 1 t h i n g  upoun t h e  f ace  o f  t h e  e a r t h ;  f o r  i t  was th e  v e r r a y
s e p a r a t i o u n  o f  man frorae God ' ;^  b u t  Knox r e l a t e s  t h a t  a l e t t e r  o f
c u r s in g  cou ld  be bought f o r  a p l a c k  ( fourpence)  t o  l a s t  a y e a r ,  and
t h a t  p a r i s h  p r i e s t s  r e g u l a r l y  pronounced  excommunication on such
2weighty m a t t e r s  as  th e  t h e f t  o f  a s p u r t l e  o r  a horn  spoon.  The 
ev idence  o f  th e  c o u r t  r e c o r d s  s u g g e s t s  t h a t  excommunication was indeed  
a s t a n d a r d  p roced u re  and t h a t  i t  cou ld  be  i n c u r r e d  i n  a number o f  
ways. As a j u d i c i a l  s e n ten c e  i t  was r e g u l a r l y  employed i n  cases  o f  
non-payment o f  t e i n d s  a l t h o u g h ,  as  we have seen ,  i t  on ly  fo l lowed 
the due p r o c e s s  o f  m o n i t o r i a l s  and i t  would n o t  be imposed i f  th e  
p r e l i m i n a r i e s  had no t  been p r o p e r l y  per formed.  Excommunication 
was a l s o  the  p e n a l t y  imposed on th o s e  who o b s t r u c t e d  o r  a s s a u l t e d  
th e  c o u r t ' s  o f f i c e r s  o r  who d e s t ro y e d  o f f i c i a l  documents,^  b u t  i t  
does n o t  o th e rw is e  seem to  have been r e g u l a r l y  imposed as a j u d i c i a l  
s e n te n c e .  This  i s  p a r t l y  e x p l a in e d  by th e  c h u r c h ' s  a t t i t u d e  to  
ce n s u re s .  Although th e y  were wide ly  used and abused in  t h e  l a t e r  
mediaeva l  p e r i o d ,  e c c l e s i a s t i c a l  censure  had from an e a r l y  p e r i o d  
been r eg a rd ed  as e s s e n t i a l l y  ' m e d i c i n a l ' ; ^  a l though  we t a l k  o f  pen ­
a l t i e s  and s e n t e n c e s ,  t h e  p u r i s t  would always have r eg a rd ed  c u r s in g  
as a s t im u lu s  to  re p e n ta n c e  r a t h e r  than  as a v i n d i c t i v e  punishment.
1. Knox, Works, i ,  38.
2.  I b i d . , i ,  38-39.  Cf. Donaldson,  R efo rm a t ion , 41.
3. See above,  162.
4. Cf. above,  2 84-5.
5. Cf. R e i c h e l ,  Canon Law, i i ,  138.
307
E c c l e s i a s t i c a l  c e n s u r e ,  or  a t  l e a s t  t h e  t h r e a t  o f  i t ,
o c c u r r e d  more f r e q u e n t l y  du r ing  t h e  course  o f  an a c t i o n ,  zo compel
th e  a t t e n d a n c e  o f  a p a r t y  o r  w i t n e s s ,  o r  t h e  performance  o f  some
duty  r e q u i r e d  by th e  c o u r t .  The p h ra s e  ' judex  d e c r e v i t  l i t t e r a s '
occurs  in almost  f i f t y  o f  t h e  a c t i o n s  commenced d u r in g  t h e  autumn
o f  1546. On o cca s io n  an a d d i t i o n a l  n o t e  w i l l  o f f e r  a r ea son  such
as ' f o r  no t  r e p l y i n g  t o  th e  a r t i c l e s '  o r  ' b ecause  he r e f u s e d  t o  g ive
h i s  o a t h ' ; ^  sometimes th e  l e t t e r s  were dec reed  a g a i n s t  contumacious 
2w i t n e s s e s ,  and th e y  cou ld  a l s o  be c o n d i t i o n a l  on th e  p a r t y  or
3w i tn e s s  concerned  a p p ea r in g  a t  th e  nex t  a s s ig n e d  d i e t .  I t  i s  
n o t ,  however, made c l e a r  in  t h e  e n t r i e s  as t o  p r e c i s e l y  what censure  
was c o n ta in e d  in  such l e t t e r s ,  o r  whether  th e  censu re  was imposed 
or  mere ly  t h r e a t e n e d .  I t  seems l i k e l y  t h a t  such l e t t e r s  d id  in
f a c t  impose th e  p e n a l t y  of  su spe ns ion  ab i n g r e s s u  e c c l e s i e . This
was t h e  u s u a l  f i r s t  s t e p  a g a i n s t  o b s t i n a t e  w i tn e s s e s  in  th e  Can te rbury  
c o u r t s , ^  and in th e  Loth ian  c o u r t  r e c o rd s  t h e r e  a r e  a number o f  
o cca s io n s  where a w i t n e s s ,  a g a i n s t  whom l e t t e r s  had been dec re ed ,  
appears  in c o u r t  to  be a b s o lv e d ,^  w hi le  a p a r t y  might  appea r  to  be 
abso lved  ' f o r  n o t  r e p l y i n g  to  t h e  a r t i c l e s ' . ^  On on ly  one o cca s io n  
i s  t h e  p e n a l t y  in vo lved  s p e c i f i e d  as t h a t  o f  excommunication and that  
o c c u r r e d  in  a case  where w i tn e s s e s  had remained contumacious over the
7p e r i o d  o f  more than  one d i e t .
1. E.g.  Acta I ,  fo .  23v, Meldrum v.  Hepburn; i b i d . , fo .  35v, F lyn t  
V .  Reramege.
2. E.g.  i b i d . , f o . 2 8v, Murray v- F a i r l i e .
3. E.g .  ' d e c r e t i s  l i t t e r i s  super  d i c t o  Lauson s i  non co m p a ru e r i t '
( i b i d . , fo .  47 r ,  Ker v. Lauson).
4. Woodcock, C a n t e r b u r y , 93,
5. E.g.  Acta I ,  fo .  28r ,  ( c f .  below, Appendix IV, 369).
6. E.g.  i b i d . , fo .  31v, Murray v. F a i r l i e .
7. E.g .  i b i d . , f o . 27 r ,  Wardlaw v, Wauchop.
308
Most i n c i d e n t s  o f  excommunication seem n o t  t o  have 
depended on a c t i o n s  c o n t e s t e d  in  t h e  c o u r t s .  Most c o n t r a c t s ,  
agreements  and moni t ions  (w i th  t h e  e x ce p t io n  o f  t h o s e  in  Acta I) 
were r e g i s t e r e d  in  t h e  c o u r t  books under  pa in  of  excommunication.
We have no means o f  knowing how many o f  t h e s e  agreements were 
broken o r  how many peop le  i n c u r r e d  excommunication as a r e s u l t , ^  
b u t  a number o f  s e n te n c e s  which r e c o r d  t h e  a b s o l u t i o n  o f  a p a r t y  
from th e  censure  i n c u r r e d  by v i r t u e  o f  a moni t ion  o r  f o r  t h e  non- 
f u l f i l m e n t  o f  a c o n t r a c t  su g g e s t s  t h a t  i t  was no t  an uncommon 
o cc u r r e n c e .  The s e n te n c e s  o f  a b s o l u t i o n  o f t e n  r e f e r  to  th e  p e n a l t y  
hav ing  been imposed by v i r t u e  o f  l e t t e r s  r a i s e d  by t h e  opposing 
p a r t y ,  and t h i s  would seem to  have been th e  cus tomary  p rocedu re  
i n  cases  where a r e g i s t e r e d  agreement  had been broken;  t h e  c o s t  
o f  r a i s i n g  ' l e t t e r s  excommunica tory ' may have been more th a n  th e  
' p l a c k '  c laimed by th e  r e f o r m e r s ,  b u t  i t  was p ro b a b ly  no t  very  g r e a t .
These s e n te n c e s  o f  a b s o l u t i o n ,  and t h e  r e l a t e d  p e t i t i o n s  
f o r  a b s o l u t i o n  t h a t  we f i n d  r e g i s t e r e d  in  t h e  Act Books, a re  
i n t e r e s t i n g  a l s o  in  t h a t  they  show t h a t  many peop le  had a s u f f i c i e n t  
r e g a r d  f o r  t h e  c h u r c h ' s  cen su re s  as to  go to  some c o n s id e r a b l e  t r o u b l e  
and expense to  have them l i f t e d .  P e t i t i o n s  f o r  a b s o l u t i o n  were 
g e n e r a l l y  b rought  to  amend th e  e f f e c t  o f  an excommunication imposed
1. The f a c t  o f  an agreement n o t  be ing  s u b se q u en t ly  d e l e t e d  i s  no 
p r o o f  t h a t  i t  was no t  f u l f i l l e d  ( c f .  above,  187 ) . '
2. E.g.  Sen t .  S t  A. ,  fo .  60r ,
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a t  th e  i n s t a n c e  o f  a n o t h e r  p a r t y .  The a t t e n d a n c e  o f  t h a t  o t h e r
party was r e q u i r e d , ^  a l th o u g h  h i s  expenses  were r e c o v e ra b l e  i f
t h e  excommunicate f a i l e d  t o  appea r .  The i n i t i a l  p e t i t i o n
r e q u e s t e d  a b s o l u t i o n  on t h e  grounds t h a t  would be s e t  ou t  i n  p l e a s
to  be s u b s e q u e n t ly  produced  (p r o p t e r  j u r a  e t  r a t i o n e s ) , bu t  which
were n o t  s p e c i f i e d  in  t h e  r e c o r d s ,  and which cou ld  be c o n t e s t e d  l i k e
any o t h e r  p e t i t i o n .  I f  s u c c e s s f u l  t h e  p a r t y  cou ld  be abso lved  
?s i m p l i c i t e r "  o r  f o r  a s p e c i f i e d  r ea son  such as th e  i r r e g u l a r i t y  o f
th e  p ro c e s s  by which censu re  had f i r s t  been i n c u r r e d . ^  There i s ,
however, no t r a c e  o f  a b s o l u t i o n s  b e in g  given wi th  some gene ra l
e x p re s s io n  such as ’p r o p t e r  m o t i v a ' , an abuse which was fo rb id d en
5by a s t a t u t e  o f  1559. I f  t h e  p e t i t i o n  was r e j e c t e d  th e  judge  
would c a l l  f o r  a f u r t h e r  f u l m i n a t i o n  o f  the  s e n t e n c e .^
I t  i s  n o t  easy  t o  dec ide  how f a r  t h i s  d e s i r e  t o  be 
abso lved  from c u r s i n g  i s  a r e f l e c t i o n  o f  i t s  e f f e c t i v e n e s s  as a 
s p i r i t u a l  p e n a l t y .  The more immediate inconven ience  o f  the  e c c l e ­
s i a s t i c a l  s a n c t i o n s  may have been o f  a more m a t e r i a l  n a t u r e  s ince  i t  
imposed s e v e re  l e g a l  d i s a b i l i t i e s  on t h e  excommunicate in  bo th  th e  
temporal  and t h e  s p i r i t u a l  j u r i s d i c t i o n s .  I t  had e a r l y  been dec ided  
by p a r l i a m e n t  t h a t  excommunicates should  n o t  en joy  t h e  o r d in a r y
7p r i v i l e g e s  o f  t h e  law. According  t o  B a l fou r :
'ane  man beand a c c u r s i t  and excommunicat, 
and n o t  o r d o u r l i e  a b s o l v i t  t h a i r f r a ,  may
1. E .g .  Acta I ,  fo .  2v,  N ap ie r  v. Crans ton and A m o t t ;  on t h i s  
o cca s io n  t h e  p a r t i e s  were c i t e d  by a p u b l i c  e d i c t  f i x e d  to  the  
doors of  S t  C i l e s  'cum i n t i m a t i o n e  d é b i t a  u t  moris  e s t ' .
2. E.g .  i b i d . , fo.  9 r ,  Brown v.  F o s t e r .
3. E.g .  Sen t .  S t  A . ,  f o . 59v.
4. E.g .  i b i d . , fo .  76v.
5. SES, i i ,  171-2.
6. E .g .  Sen t .  S t  A . ,  fo.  4v.
7. APS, i ,  744; i i ,  33.
JUJl
n o t  be h i m s e l f ,  n o r  h i s  p r o c u r a t o r ,  
s t a n d  in  judgement to  persew ony 
a c t io u n  o r  cause ;  and th e  de fenda r  
i s  n o t  h a l d i n  to  answer to  him, as 
s a i d  i s ,  u n t i l l  he be a b s o l v i t ,  and 
r a i s  and execu te  new summoundis agan is  
th e  d e f e n d a r ' . 1
B a l fo u r  i s  l e s s  c l e a r  about  t h e  s t a t u s  o f  an excommunicated d e f e n d e r ,  
c o n t r a d i c t i n g  h i m s e l f  in  two s u c c e s s iv e  s t a t e m e n t s ,  b u t  he quote s  a 
judgement o f  1548 t o  t h e  e f f e c t  t h a t  an excommunicate may 'd e f e n d  in  
judgement in  ony c au s e '  n o t w i t h s t a n d i n g  h i s  d i s a b i l i t y .  The
weakness  o f  th e  excommunicate in  l i t i g a t i o n  was t h a t  an e x ce p t io n  o f
excommunication cou ld  be r a i s e d  a t  any p o i n t  in  an a c t i o n ,  b e f o r e  or
ra f t e r  l i t i s c o n t e s t a t i o n .  When such an e x ce p t io n  was r a i s e d  dur ing  
th e  course  o f  an a c t i o n  in  t h e  Loth ian  c o u r t  t h e  p r o c u r a t o r  was 
emphat ic  t h a t  i t  was v a l i d  a t  any s t a g e  o f  the  c a s e ; ^  t h e  e x c e p t io n  
was a t  f i r s t  r e j e c t e d ,  presumably  because  i t  was u n s u b s t a n t i a t e d ,  
bu t  when l e t t e r s  o f  excommunication which had been execu ted  on t h e  
p u r s u e r  were p roduced ,  t h e  case  la p sed  - no doubt t o  a l low t h e  
excommunicate to  o b t a i n  a b s o l u t i o n .  On a n o th e r  o cca s io n  an a c t i o n  
d i s a p p e a re d  a f t e r  i t  had been a l l e g e d  t h a t  one o f  th e  p u r s u e r s  was 
excommunicate by l e t t e r s  o f  the  o f f i c i a l  o f  Glasgow;^ and in  a case 
b e f o r e  t h e  lo rd s  o f  c o u n c i l  in  152 8 i t  was o b j e c t e d  t h a t  a c e r t a i n  
woman was i n a d m is s ib l e  as a w i tn e s s  because  she too  was excommunicate 
by t h e  o f f i c i a l  o f  Glasgow.^ The e f f e c t  o f  t h i s  d i s a b i l i t y  was.
1. i i ,  290.
2. I b i d . ,  i i ,  294.
3. Cf. PPG, V ,  c o l .  621,  where i t  i s  sugges ted  th a n  an excommunicate 
cou ld  in  f a c t  r a i s e  an a c t i o n  b u t  t h a t  he cou ld  n o t  be su re  of  
s e e in g  i t  th rough  because o f  the  e xce p t ion  o f  excommunication.
4. ' P e c l a r a t i o  excommunicat ionis  in quacumque p a r t e  l i t i s  r e c i p i e n d a '  
(Acta I ,  fo .  65v,  S i n c l a i r  v. H enr ison) .
5. I b i d . , fo .  148v, Wr and Smith v.  Machane. I t  was c l e a r l y  
im por tan t  t h a t  th e  f a c t  o f  an excommunication should  be well  
p u b l i c i s e d  i f  i t  was t o  be e f f e c t i v e .
6. SRO, G1 enc a i m  Muniments, GP39/1/43.
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however,  weakened by t h e  p r a c t i c e  o f  g r a n t i n g  temporary  a b s o l u t i o n s .
Th is  e x p e d ie n t  was p ro b a b ly  most a v a i l a b l e  to th o se  i n t e n d i n g  to
appea r  as w i t n e s s e s ,  as  in one i n s t a n c e  in  th e  Dunblane c o u r t  where
t h e  commissary ab so lv ed  ' a l l  w i t n e s s e s  from a l l  c e n s u re s  f o r  tw en ty -
f o u r  h o u r s '  f o r  t h e  pu rpose  o f  g iv in g  t e s t im o n y ,^  a l th o u g h  i t  was
2sometimes en joyed  by t h e  p a r t i e s  t o  an a c t i o n  a l s o .  Whatever 
th e  r e a s o n  f o r  g r a n t i n g  temporary  a b s o l u t i o n s ,  i t  was c l e a r l y  a 
p r a c t i c e  t h a t  undermined t h e  e f f e c t i v e n e s s  o f  th e  c h u r c h ' s  c e n s u re s .  
There seems t o  be an i m p l i c i t  r e c o g n i t i o n  o f  the  im por tance  o f  t h i s  
l e g a l  element in excommunication i n  th e  s t a t u t e  o f  1559 which d e c l a r e d  
t h a t  'no a b s o l u t i o n s  s h a l l  be g iven from s e n te n c e s  o f  excommunication 
o r  o t h e r  church c e n s u r e s ,  f o r  wha tever  reason  th e y  may have been 
f u lm in a te d ,  even f o r  contumacy, f o r  th e  sake  o f  r a i s i n g ,  p r o s e c u t i n g  
or  d e c id in g  an a c t i o n  o r  f o r  e x e r c i s i n g  any o t h e r  c o u r t  o f f i c e ,
3excep t  f o r  g iv ing  t e s t i m o n y ' .
By th e  1540s t h e  s p i r i t u a l  s a n c t i o n  o f  excommunication 
may w e l l  have been as l i t t l e  r e g a rd e d  by t h e  c l e r g y  as i t  was by t h e  
l a i t y ,  and c e r t a i n l y  i t  i s  u n l i k e l y  t h a t  e i t h e r  C a rd ina l  Betoun o r  
Archbishop Dunbar r e a l l y  supposed t h a t  ' r e f u s a l  by one to  a t t e n d  a 
c o u n c i l  in  t h e  o t h e r ' s  p r o v in c e  invo lved  e t e r n a l  d e a t h ' . ^  N eve r the ­
l e s s ,  excommunication may have been e f f e c t i v e  as a s e c u l a r  p e n a l t y .
1. Dunblane A cta ,  fo .  42v.
2. E.g .  i b i d . , f o s .  lOr,  l l v ,  Hume v. Machane.
3. 'N u l l a e  inpos te rum d e n t u r  a b s o l u t i o n e s , a q u ib u s v i s  s e n t e n t i i s  
excoramunica t ion is , e t  a l i i s  c e n s u r i s  e c c l e s i a s t i c i s , ex quacumque 
causa  e t i am  contumaciae f u l m i n a t i s ,  ad e f fec tum  agend i ,  p ro s e -  
quendi ,  j u d i c a n d i ,  v e l  a l i c u j u s  membri c u r i a e  o f f i c i u m  e x e r c e n d i ,  
n i s i  dumtaxat t e s t i m o n i i  co n fe r e n d i  causa '  (SES, i i ,  172).
4. P a t r i c k ,  S t a t u t e s ,  I xx iv .
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P a r l i a m e n t  had d e c l a r e d  in  1450 t h a t ,  ' f o r  t h e  maynteinyng o f  the  
fredome of  h a l y k i r k ' ,  p e r s o n s  rem ain ing  under s en te n c e  o f  excom­
m unica t ion  w i th o u t  s ee k in g  a b s o l u t i o n  should  have l e t t e r s  o f  c a p t io n  
d i r e c t e d  a g a i n s t  them, and i f  they could  no t  be apprehended t h e i r  
goods would be s i e z e d  and th e y  would f i n a l l y  be p u t  t o  t h e  h o rn .^
As l a t e  as 1551 i t  was r u l e d  t h a t  t h e  goods o f  anyone rem a in ing  under
sen tenc e  of  excommunication f o r  t h e  space o f  a y e a r  would be f o r f e i t  
2to  the  c ro \m . When, t h e r e f o r e .  Archbishop Forman invoked t h e  
a s s i s t a n c e  o f  t h e  s e c u l a r  arm a g a i n s t  th e  abduc to rs  o f  t h e  Dean o f  
Merse i t  would n o t  have been seen  as t h e  h e l p l e s s  b l e a t  o f  an impoten t  
church;  i t  was r a t h e r  th e  e x e c u t io n  o f  a p r o p e r  and w e l l -u n d e r s t o o d  
p ro ced u re  by which t h e  p h y s i c a l  a u t h o r i t y  o f  th e  C h r i s t i a n  community 
took over  where th e  s p i r i t u a l  a u t h o r i t y  had f a i l e d .  In t h a t  r e s p e c t  
d i s o b e d ie n c e  towards  t h e  church c o u r t s  u l t i m a t e l y  l e d  t o  t h e  same end 
as d i s o b e d ie n c e  towards t h e  s t a t e  and i t s  j u d i c i a r y .  Th is  f a c t o r  
shou ld  always be borne  in  mind when we d i s c u s s  t h e  a u t h o r i t y  o f  the  
e c c l e s i a s t i c a l  j u r i s d i c t i o n ,  and a l th o u g h  i t  may be seen as a s ign  
o f  c l e r i c a l  weakness and dependence on th e  s t a t e ,  c on tem pora r i e s  may 
have seen i t  more s im ply ;  so long as t h e  church c o u r t s  were an 
im p o r tan t  p a r t  o f  t h e  n a t i o n a l  j u d i c i a l  system i t  was in  th e  n a t i o n a l  
i n t e r e s t  t o  see t h a t  t h e y  fu n c t i o n e d  e f f e c t i v e l y .
1. APS, i i ,  35.
2.  APS, i i ,  482.
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4, CHURCH COURTS AND THE SIXTEENTH CENTURY
The o p e r a t i o n  o f  th e  o f f i c i a l s '  c o u r t s  was c l e a r l y
c l o s e l y  invo lved  w i th  t h e  l i v e s  and a f f a i r s  o f  th e  o r d i n a r y  peop le ;
bu t  t h e  1540s in  p a r t i c u l a r ,  and th e  s i x t e e n t h  ce n tu ry  in  g e n e r a l ,
were n o t  easy  t imes  f o r  t h e  o r d i n a r y  peop le  o f  S c o t l a n d ,  and b e f o r e
conc lud ing  we should  b r i e f y  c o n s id e r  how th e  c o u r t s  themselves
f a r e d  in  th e s e  t r o u b l e d  y e a r s .  The 1540s p ro v id ed  a backdrop of
c o n t i n u a l  p o l i t i c a l  u n r e s t ,  d i s s e n s i o n  and war.^ There was s t r i f e
with  England from Halidon Rig i n  August 1542 to  P ink ie  i n  September
1547; Edinburgh was b u r n t  in  1544 and th e  b o rd e r s  h a r r i e d  and was ted
bo th  t h a t  y e a r  and th e  n e x t .  James V d ied  in  1542 l e a v in g  a s i x -
day o ld  daugh te r  and a government t h a t  was th e  c o n s t a n t  p rey  o f
f a c t i o n  th roughou t  t h e  decade.  The church was a l s o  deep ly  invo lved
with  p o l i t i c s ,  i t s  f o r t u n e s  waxing and waning wi th  those  o f  C a rd in a l
Betoun and h i s  s u p p o r t e r s .  Betoun h im s e l f  was im prisoned  i n  1543
and f i n a l l y  murdered in  1546, s h o r t l y  a f t e r  HWMlââw Wishart  had
been burned a t  the  s t a k e  i n  a v a in  b id  to  h a l t  t h e  sp read  o f  h e r e s y .
For o r d in a r y  peop le  l i f e  was made doubly  ha rd  by the  w as t ing  o f  some
of  S c o t l a n d ' s  most f e r t i l e  a r e a s  and by the  E n g l i s h  occupa t ion  o f
2Haddington,  ' t h e  r i c h e s t  corn-growing c e n t r e  in  S c o t l a n d ' ,  d u r in g  
1548 and 1549. As a f i n a l  blow th e  p e s t i l e n c e  broke ou t  in  1545 
and was 'wonder g r e i t  i n  a l l  bu r row is  townis  o f  t h i s  rea lm e ,  q u h a i r
3mony p e i p i l l  d i e t  w i th  g r e i t  skan t  and want o f  v i c t u a l l i s ' .
For t h e  p o l i t i c a l  background to  t h i s  p e r i o d ,  c f .  G. Donaldson,  
S co t l an d :  James V - James VII (Edinburgh,  1971),  43-48.
I .E .  G ran t ,  The S o c i a l  and Economic Development o f  -Sco tland b e f o r e  
1603 (Edinburgh ,  1930), 232.
D iu rna l  o f  O c c u r r e n t s ,  39.
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St Andrews and Edinburgh p ro v id ed  t h e  p r i n c i p a l  s t a g e s  on 
which many of th e s e  dramas were a c t e d ,  and i t  i s  p a r t i c u l a r l y  sad 
t h a t  we do n o t  have a l l  th e  r e l e v a n t  c o u r t  Act Books to  g ive  us a 
day-by-day  account  o f  th e  conduct  o f  th e  c o u r t s  i n  the  most t u r b u l e n t  
p e r i o d s .  I f  t h e  ev idence  o f  Acta I may be ta k en  as  a gu ide ,  however, 
i t  may wel l  have been t h a t  l i t t l e  o f  o u t s i d e  e v e n t s  would have found 
t h e i r  way onto t h e  pages  o f  t h e  c o u r t  r e c o r d s .  In Acta I gl impses  
o f  contemporary ev en t s  occur  only  i n c i d e n t a l l y  d u r in g  t h e  p r o s e c u t i o n  
o f  s u i t s .  In one i n s t a n c e  i t  was peace t h a t  i n t e r r u p t e d  a p r o c e s s ,  
when i t  was d i s c o v e r e d  t h a t  th e  d e fen d e r  had l e f t  f o r  London in  th e  
r e t i n u e  o f  th e  q u e e n ' s  am bassadors ,^  bu t  most r e f e r e n c e s  a re  con­
cerned  w i th  war. In November 1546 an a c t i o n  was b rough t  by one 
Robert  Hardy a g a i n s t  th e  e x e c u to r s  o f  a merchant  whose goods and
household  e f f e c t s  he had t r a n s p o r t e d  from Edinburgh and s t o r e d  a t
2Dalmahoy a t  t h e  t ime the  E n g l i s h  b u r n t  Edinburgh.  Hardy had 
e v i d e n t l y  done w e l l  out  o f  th e  p o p u la r  pa n i c :  f o r  each h o r s e - l o a d
o f  ' g e i r  and bedd ing '  he had charged f o u r t e e n  s h i l l i n g s  on the  
outward jo u rn ey  and a f u r t h e r  f o u r t e e n  s h i l l i n g s  f o r  th e  r e t u r n  a f t e r  
t h e  E ng l i sh  had withdrawn ' a s  l i k e  p e r s o n s  had p a i d  f o r  s i m i l a r  
s e r v i c e s  a t  t h e  same t i m e ' .  The c o u r t  i t s e l f  seems to  have been
1. I t  was r e s o lv e d  on 2 O ctober  1546 t o  send an embassy t o  England
i n  r e l a t i o n  to  the  ' comprehens ion '  of  S co t l an d  in  th e  Anglo-French 
peace t r e a t y  (RPC, i ,  43 -44) .  On 21 October  a p e t i t i o n  was 
b rough t  a g a i n s t  one P e t e r  Thomson t o g e t h e r  w ith  a r e q u e s t  t h a t  he 
should  be immediately  c i t e d  t o  a l l  t h e  a p p r o p r i a t e  j u d i c i a l  s t a g e s ,  
f o r  f e a r  t h a t  he would d i s a p p e a r  t o  London (Acta I ,  fo .  5 r ) . I t  
was c l e a r l y  to o  l a t e ,  f o r  on 26 October  Thomson's wife d e c l a r e d
t h a t  he had a l r e a d y  l e f t  ' i n  s e r v i c i o  e t  i t i n e r a '  w i th  the
ambassadors ( i b i d . , f o . 7r) .
2. Edinburgh was b u r n t  on 4 May 1544 and again  on 7 May (Diurnal
o f  O c c u r r e n t s , 31).
3. 'P ro u t  con s im i le s  persone  d i c t o  tempore p ro  c o n s im i l i b u s  p e r s o l v e r e  
consueverun t  e t  p e r s o l v e r u n t ' (Acta I ,  f o . 2 2 r ) . The goods were 
s t o r e d  a t  Dalmahoy from 3 May to  3 September 1544.
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I
l e s s  p u s i l l a n im o u s  i n  th e  fa c e  o f  t h e  enemy. In t h e  s p r in g  o f
1548 the  E n g l i sh  occupied  Haddington,  en ab l in g  them ' t o  t e r r o r i s e
t h e  Loth ian  c o u n t ry s i d e  up t o  t h e  very  g a t e s  of  E d inbu rgh ’ ;^ b u t
a s u g g e s t io n  in  June o f  t h a t  y e a r  t h a t  an a c t i o n  i n  th e  Lo th ian
c o u r t  should  be suspended ' u n t i l  t h e  w ithdrawal o f  th e  E n g l i s h '  went 
2unheeded.  In t h e  same month t h e  l o rd s  o f  s e s s i o n  dec ided  t o  
suspend a l l  p rocee d ings  a g a i n s t  anyone who had j o i n e d  th e  g o v e r n o r ' s
3army - t h e  suspens ion  t o  l a s t  u n t i l  t e n  days a f t e r  t h e i r  r e t u r n ;  
th e  church c o u r t  fo l low ed  s u i t  i n  August when th e  o f f i c i a l ' s  
commissary p roc la im e d  a g e n e r a l  a b s o l u t i o n  f o r  a l l  th o se  i n  th e  army 
who might  have in c u r r e d  t h e  p e n a l t y  o f  excommunication.^
Acta I I  i s  even l e s s  i n c l i n e d  than Acta I t o  make con­
temporary  r e f e r e n c e s ,  a l th o u g h  an e x c e p t io n  was made on 8 September 
1550 by th e  c l e r k  who no te d  the  day as t h a t  o f  th e  d e p a r t u r e  o f  Mary
5o f  L o r ra in e  f o r  F rance .  For ev idence  o f  t h e  c o u r t s '  f o r t u n e s  over 
a wider  p e r i o d  we have to  t u r n  to  the  Sentence  Books. These books 
c o n t a in  l i t t l e  in  t h e  way o f  d i r e c t  ev idence  o f  con temporary e v e n t s ,  
and so f o r  our i n fo rm a t io n  we a r e  o b l ig e d  t o  look a t  th e  nimiber and 
f requency  o f  th e  s e n te n c e s  p a s s e d  a t  d i f f e r e n t  t imes  d u r in g  th e  
p e r i o d s  covered by th e  books.  The weakness he re  i s  the  u n r e l i a b i l i t y  |
o f  the  d a t i n g  o f  t h e  s e n t e n c e s ,  e s p e c i a l l y  in  the  Loth ian  c o u r t ;  i n  I
1. Donaldson,  James V - James V I I , 76. Haddington was o f  some 
s t r a t e g i c  im por tance :  Lord Grey c o n s id e re d  ' t h e  keep ing  of
Haddington to  be t h e  winning o f  S c o t l a n d '  (Ca lendar  o f  th e  S t a t e  
Papers  r e l a t i n g  to  S co t l an d  and Mary, Queen o f  Sco ts  1547-1605 
[CSP S c o t ] , ed. J .  Bain and o t h e r s  [Edinburgh,  1898],  i ,  131).
2. Acta I ,  fo .  412v, Ker v. Lauson.
3. ADCP, 575.
4. Acta I ,  fo .  444r .
5.  'Die  n a v i g a t i o n i s  r e g in e  a p a r t i b u s  Scocie  in  F r a n c i a '  (Acta I I ,  
fo .  l O r ) .
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some s e c t i o n s  d a t e s  a r e  a t t a c h e d  t o  each s u c c e s s iv e  s e n te n c e ,  in  
o t h e r s  only  every  second or t h i r d  e n t r y  i s  d a t e d ,  b u t  t h e r e  a re  
p l a c e s  where th e  s e n te n c e s  go unda ted  f o r  page a f t e r  page le av ing  
gaps o f  e i g h t e e n  months o r  more.^ N e v e r t h e l e s s ,  some u s e f u l  
c o n c lu s io n s  can be drawn from th e  ev idence .
The c o u r t s  seem t o  have been l i t t l e  i n c l i n e d  t o  move 
abou t .  One e x ce p t io n  was in  t h e  summer o f  1530 when a t  l e a s t  two
s e n te n c e s  were p a s s e d  by th e  o f f i c i a l  o f  Lo th ian  s i t t i n g  a t
2Musselburgh,  j u s t  o u t s i d e  Edinburgh ,  and so i t  may have bee 
t h a t  th e  c o u r t  was o b l ig e d  t o  q u i t  th e  c i t y  i n  the  face  o f  a
worsening of  th e  p e s t i l e n c e  which had broken out  t h e r e  i n  May;^ 
c e r t a i n l y  t h e  exchequer  had r e t r e a t e d  t o  L in l i thgow  i n  J u l y  because  
o f  ' t h e  p e s t i l e n c e  now regnand in  E d i n b u r g h ' . ^  There i s ,  however, 
no s ign  o f  a move in  1545 when a n o th e r  ou tb reak  of  p la gue  drove the  
c o u r t  o f  s e s s i o n  t o  L in l i t h g o w ,^  b u t  as t h i s  p e r i o d  i s  q u i t e  undated  
in  t h e  Loth ian  Sen tence  Book i t  i s  p o s s i b l e  t h a t  th e  c o u r t  may have 
t e m p o r a r i l y  suspended i t s  o p e r a t i o n s . ^  A f u r t h e r  p e r i o d  o f  c r i s i s
1. E .g .  th e  d a t e  29 J u l y  1544 i s  n e x t  fo l lowed  by 11 March 1545/6 
(Sen t .  Laud. ,  f o s .  325r,  32 8 v ) .
2. I b i d . , f o s .  176r ,  176v. There i s  one sen te n c e  r eco rd ed  between
th e s e  two,  and so i t  may have been passed  a t  Musselburgh a l s o .
These s en ten c es  a re  unda ted ,  b u t  th e  d a t e s  6 J u l y  and 17 November 
on fo s .  175v and 177r r e s p e c t i v e l y  sugges t  t h a t  th e y  o ccu r red  
dur ing  th e  summer.
3. D iu rna l  of  O c c u r r e n t s , 14,
4. ADCP, 331-2.
5.  RPC, i ,  5.
6. For t h e  e f f e c t  o f  r e c u r r e n t  p lagues  on th e  London church c o u r t s ,
c f .  Wunderl i ,  London, 21-23.
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f o r  Edinburgh o ccu r red  i n  May 1544 when t h e  E n g l i s h  landed  a t  
L e i th  and burned  th e  c a p i t a l .  Again th e  d a t in g  o f  th e  e n t r i e s  
i s  p a t c h y ,  bu t  as some f i f t e e n  s e n t e n c e s  were p a s s e d  between the  
end o f  J anua ry  and th e  end o f  J u l y  in  t h a t  y e a r  i t  does not  seem 
as i f  t h e  c o u r t  s u f f e r e d  any seve re  d i s r u p t i o n .  The p r e s e n c e  o f  
a  smal l  burn  h o le  in  t h e  middle o f  f o l i o  324, s h o r t l y  b e f o r e  the  
J u l y  d a t e ,  i s  an a t t r a c t i v e  i f  c o i n c i d e n t a l  reminder  o f  t h i s  
ep i sode  i n  the  h i s t o r y  o f  Edinburgh .
The number o f  s e n t e n c e s  p a s s e d  in  an o f f i c i a l ' s  cou r t  
over  any given  p e r i o d  i s  n o t  a p e r f e c t  i n d i c a t i o n  o f  i t s  a c t i v i t i e s  
du r in g  t h a t  t ime ( a f t e r  a l l ,  no s en ten c es  were p as sed  between October  
and December 1546),  bu t  i t  can t e l l  us something about  th e  c u r r e n t  
c i rc um s tanc es  o f  th e  c o u r t .  For an a c t i o n  to  come to  s en tenc e  
t h e r e  was r e q u i r e d  th e  c o - o p e r a t i o n  o f  many d i f f e r e n t  p eo p le  and 
the  c o r r e c t  per formance  o f  many com pl ica ted  p r o c e d u r e s ;  w i tn e s s e s  
had t o  be produced  and documents s t u d i e d ,  p a r t i e s  had t o  be c i t e d  
and p r o c u r a t o r s  b r i e f e d ,  numerous d i e t s  would be a s s ig n e d  and 
observed ,  and th e  judge and h i s  o f f i c e r s  had t o  be in  c o n s t a n t  and 
e f f i c i e n t  a t t e n d a n c e .  Given s u f f i c i e n t  d i s t u r b a n c e  o f  e i t h e r  the  
c o u r t  or  o f  c u r r e n t  s o c i a l  c o n d i t i o n s  i t  would become i n c r e a s i n g l y  
d i f f i c u l t ,  i f  no t  im p o s s ib l e ,  t o  o b t a in  a s e n t e n c e .^  I t  i s  t h e r e f o r e
1. I t  might  a l s o  be argued  t h a t  in  t imes  of  extreme n a t i o n a l
c r i s i s  peop le  a re  l e s s  i n c l i n e d  to  l i t i g a t i o n  anyway, but  t h i s  
does n o t  seem t o  have been the  case  w i th  th e  peop le  of  Edinburgh 
in  1548 when th e  E n g l i s h  were a t  the  g a t e s .
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i n t e r s t i n g  t o  compare the  r e l a t i v e  number o f  s e n te n c e s  pas sed  
dur ing  the  y e a r s  o f  t h e  1530s and 1540s.  Sen tences  in  the  Lo th ian  
c o u r t  were s u f f i c i e n t l y  w e l l  d a t e d  t o  enab le  us t o  i s o l a t e  the  
p e r i o d s  between Janua ry  and Ja n u a ry  in each o f  th e  s u c c e s s iv e  y e a r s  
o f  t h e  1530s: r a n g in g  from s e v e n t y - t h r e e  s en ten c es  p a s s e d  in  1535
to  th e  t h i r t y - e i g h t  p a s s e d  i n  1534, th e  average number f o r  each o f  
t h e  t e n  y e a r s  between J a n u a ry  1531/2 and J anuary  1541/2 was about  
f i f t y - s i x  s e n t e n c e s .  F o r ty  s e n te n c e s  were p a s s e d  in  1543 but  
t h e r e a f t e r  th e  d a t i n g ,  and even th e  o r d e r , ^  become i n c r e a s i n g l y  
e r r a t i c .  For t h e  p e r i o d  o f  more th an  n i n e t e e n  months between the  
end o f  J u l y  1544 and March 1546 only  seven teen  s en tenc es  a re  
r e c o rd e d ;  between March 1546 and March 1547 t h e r e  were only seven ;  
th e  fo l lo w in g  y e a r  t h e  f i g u r e  r i s e s  t o  t w e n t y - f o u r ,  drops  t o  n in e  -4
between March 1548 and J a n u a ry  1549 and then  beg ins  to  r i s e  aga in .
For t h e  f i n a l  y e a r  covered by the  Sen tence Book, June  1550 t o  J u l y
1551, t h e  f i g u r e  i s  back t o  f i f t y  and th e  p a t t e r n  seems t o  be s e t t l i n g r
down a g a i n . /
i
In  th e  p r i n c i p a l ' s  Sen tence  Book more c o n s c i e n t i o u s  
d a t i n g  a l low s  us to  d i v i d e  the  s en ten c es  i n t o  groups o f  s i x  months - J
Ïg e n e r a l l y  from Jan u a ry  t o  June and from J u l y  t o  December. Between 
J anua ry  1542 and May 1546 each o f  th e s e  h a l f - y e a r l y  p e r io d s  saw an 
average o f  twenty-two s e n te n c e s  pas sed  on f i r s t  i n s t a n c e  cases  and 
t e n  on a p p e a l s .  The l a s t  s en tenc e  in  t h i s  p e r i o d  was p as sed  on 11
1. See above,  19-20
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May 1546, l e s s  th a n  t h r e e  weeks b e f o r e  t h e  murder o f  C a rd in a l  
Betoun; t h e r e  the n  occurs  a b reak  u n t i l  11 August ,  a f t e r  which 
e l ev en  more s e n te n c e s  were e n t e r e d  b e fo re  the  end o f  the  y e a r .
Of t h e s e  e leven  only fou r  were i n  f i r s t  i n s t a n c e  ca s e s .  In  the  
whole o f  1547 t h e r e  were only  s i x  s en ten c es  on f i r s t  i n s t a n c e  
c a se s  and s i x  on a p p e a l s ,  b u t  t h e  numbers then  beg in  t o  r i s e  and 
th e  s ix -m o n th ly  averages  f o r  th e  p e r i o d  between th e  summer o f  1548 
and th e  summer o f  1553 amount to  about n in e t e e n  in  f i r s t  i n s t a n c e  
c a se s  and n ine  in  a p p e a l s  - l i t t l e  s h o r t  o f  th e  averages  in  the  
e a r l y  y e a r s  o f  t h e  decade.
Nliat can we l e a m  from th e s e  somewhat co n fu s in g  f i g u r e s ?
The most obv ious ,  and perhaps  p r e d i c t a b l e ,  f e a t u r e  seems to  be t h a t  
t h e  r e c o r d s  r e f l e c t  a p e r i o d  o f  s e v e re  c r i s i s  i n  th e  mid-1540s,  
ex tend ing  from t h e  summer o f  1546 to  t h e  summer o f  1548 i n  the  case  
o f  t h e  c o u r t  a t  S t  Andrews, and from perhaps  1545 t o  1548 in  the  
case of  t h e  Loth ian  c o u r t .  In  th e  p r i n c i p a l ' s  c o u r t  t h i s  c r i s i s  
i s  p a r t i c u l a r l y  n o t i c e a b l e  in  f i r s t  i n s t a n c e  cases  which,  having  
p r e v i o u s l y  outnumbered appea l  s e n te n c e s  by two t o  one,  then  slumped 
t o  h a l f  t h e i r  number i n  t h e  l a t t e r  p a r t  o f  1546. This  su g g es t s  
t h a t  t h e  d e c l i n e  in  th e  number o f  s en ten c es  i s  perhaps  a t t r i b u t a b l e  
l e s s  t o  t h e  d i s r u p t i o n  o f  th e  c o u r t  i t s e l f ,  which would have a f f e c t e d  
both  types  o f  a c t i o n  e q u a l l y ,  than  t o  the  e f f e c t  o f  c u r r e n t  even t s  
on those  peop le  who would n o rm a l ly  b r in g  a c t i o n s  a t  f i r s t  i n s t a n c e  
in  the  p r i n c i p a l ' s  c o u r t .  I f  t h e  number o f  new a c t i o n s  being  r a i s e d  
i n  S t  Andrews was d r a m a t i c a l l y  reduced ,  th e  r e s u l t  would only beg in
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t o  show i t s e l f  i n  a d e c l i n e  i n  th e  number o f  s e n te n c e s  some months 
l a t e r ,  and t h i s  i s  what seems to  have happened.  From th e  bu rn ing  
o f  Wishart  in  March 1546 th rough  th e  murder o f  Betoun and the  s i e g e  
o f  th e  c a s t l e  to  i t s  c a p tu r e  by the  French in  J u l y  1547 S t  Andrews 
must have been an e x ce ed in g ly  uncom for tab le  and u n s t a b l e  p l a c e ;  
t h e r e a f t e r  t h e  s i t u a t i o n  shou ld  have begun t o  r e t u r n  t o  normal.-  
I t  was n o t ,  i n  f a c t ,  u n t i l  the  l a t t e r  p a r t  o f  1548 t h a t  t h e  number 
of  s en ten c es  in  t h e  c o u r t  o f  t h e  o f f i c i a l  p r i n c i p a l  r e t u r n e d  t o  some­
t h i n g  l i k e  i t s  ' p r e - c r i s i s '  l e v e l .
For th e  Loth ian  c o u r t  th e  c r i s i s  seems to  have begun 
suddenly  wi th  t h e  appearance  o f  t h e  E n g l i s h  a t  L e i th  i n  May 1544.
The p ru d e n t  merchant  who removed h i s  goods to  Dalmahoy had l i t t l e  
t ime i n  which to  make up h i s  mind; he q u i t  Edinburgh on 3 May, 
j u s t  one day b e fo re  i t  was t a ken  and b u rn t  by the  E n g l i s h .  Although 
t h i s  d i s a s t e r  does n o t  seem t o  have had any immediate e f f e c t  on the  
c o u r t ,  i t  was only  th e  b e g inn ing  o f  a long p e r i o d  o f  u n c e r t a i n t y  f o r  
t h e  whole a r e a .  The p lague  o f  1545 was fo l lowed  by renewed 
i n c u r s i o n s  by th e  E n g l i sh  who would n o t  be e f f e c t i v e l y  c o n ta in e d  u n t i l  
the  a r r i v a l  o f  French fo r c e s  in  the  summer of  1548. The p r e c i s e  
e f f e c t  on th e  church c o u r t  in  Edinburgh of  th e  murder of  Betoun and 
th e  e c c l e s i a s t i c a l  c r i s i s  o f  1546 i s  d i f f i c u l t  t o  a s s e s s .  The 
number o f  appea ls  from t h e  Loth ian  c o u r t  r e a c h in g  sen te n c e  i n  St 
Andrews dropped from twelve  in  1543 t o  f i v e  in  1546 and to  only  one 
i n  1547. Allowing f o r  th e  de lay  between lodging  an appea l  and 
ac h ie v in g  sen tence  th e s e  f i g u r e s  sugges t  t h a t  t h e  c r i s i s  in  the  Loth ian
321
c o u r t ,  or  a t  l e a s t  t h e  c r i s i s  among Loth ian  c o u r t  l i t i g a n t s ,  
was a l r e a d y  t a k in g  e f f e c t  i n  1545. This  would seem t o  be the  
s i g n i f i c a n c e  a l s o  o f  th e  f l u c t u a t i o n s  in  th e  number o f  sen tenc es  
in  the  Loth ian  c o u r t  i t s e l f .  The f a c t  t h a t  only seven sen ten c es  
were p a s s e d  between March 1546 and March 1547 s u g g e s t s  t h a t  th e  
g r e a t e r  p a r t  o f  th e  seven te en  t h a t  were r eco rd ed  between J u l y  1544 
and March 1546 be long  in  f a c t  t o  th e  e a r l i e r  p a r t  o f  t h a t  undated  
p e r i o d .  C e r t a i n l y  t h e  l a ck  o f  s e n te n c e s  in  1546 would be a 
r e f l e c t i o n  no t  o f  th e  even t s  o f  t h a t  yea r  bu t  o f  those  o f  1544 and 
1545; no s en ten c es  were p a s s e d  i n  t h e  autumn o f  1546, b u t  i t  i s  
c l e a r  t h a t  t h e  c o u r t  was by the n  b o th  a c t i v e  and busy.  Indeed ,  th e  
in c r e a s e  in th e  nLimber of  s e n t e n c e s ,  u n c e r t a i n  bu t  u n m i s t a k e a b l e , 
t h a t  begins  i n  1547 s u g g e s t s  t h a t  t h i n g s  were a l r e a d y  r e t u r n i n g  t o  
normal in  the  Lo th ian  c o u r t  b e fo re  th e  summer o f  1546.
We do n o t  need t h e  ev idence  of  th e  Sentence  Books to  
know t h a t  t h e  raid 1540s was a p e r i o d  o f  c r i s i s  f o r  S c o t l a n d ,  bu t  
t h a t  i s  no t  th e  whole o f  t h e i r  message.  The c o u r t  r e c o r d s  r e f l e c t  
t o  a c o n s i d e r a b l e  e x t e n t  t h e  p r e - o c c u p a t i o n s  o f  o r d in a r y  p e o p le ,  and 
th e  ev e n t s  t h a t  concern t h e  h i s t o r y  books appea r  t o  have made l i t t l e  
im p res s io n ;  a l th o u g h  in  t im es  of  seve re  c r i s i s  t h e s e  p r e - o c c u p a t i o n s  
may have been p u t  a s i d e ,  th e y  d id  no t  remain so f o r  long ,  and while  
th e  French might  be b e s i e g i n g  S t  Andrews c a s t l e  th e  good people  of  
t h e  town co n t in u e d  to  s l a n d e r  each o t h e r  and t o  seek recompense in
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t h e  c o u r t s .  ^ The r e c o rd s  a l s o  t e l l  us something about  the  c o u r t s :  
f i r s t l y ,  t h a t  the y  c o n t in u e d  t o  f u n c t i o n  zander a l l  excep t  th e  very  
wors t  c o n d i t i o n s ,  and s eco n d ly ,  and most im p o r ta n t ,  t h a t  d e s p i t e  
a l l  t h e  d i s a s t e r s  o f  t h e  1540s,  and d e s p i t e  the  shocks s u s t a i n e d  by 
th e  church ,  the  a c t i v i t y  o f  t h e  c o u r t s  v e ry  q u ic k ly  re c o v e re d  i t s  
momentum a f t e r w a r d s ,  and when t h e  r e c o r d s  end i n  t h e  e a r l y  1550s 
i t  was fo l l o w in g  an upward cu rve .  Th is  i s  in  s t r i k i n g  c o n t r a s t  
t o  the  f o r t u n e s  o f  t h e  church c o u r t s  i n  London and C an te rbu ry ,  where 
b u s i n e s s  was in  a s t e a d y  d e c l i n e  from th e  e a r l i e s t  y e a r s  o f  the  
s i x t e e n t h  c e n t u r y ,^  and i s  a t e s t im o n y  both  to  the  v ig o u r  o f  the  
o f f i c i a l s '  c o u r t s  in th e  d io c ese  o f  St  Andrews and t o  th e  im por tance  
o f  t h e i r  contemporary  r o l e .
1. Sen t .  S t  A.,  fo .  157r.  Cf. th e  s i t u a t i o n  a t  C an te rbury :  
' a n o t h e r  f e a t u r e  o f  t h e  o p e r a t i o n  o f  th e  c o u r t s  i s  th e  lack 
o f  any ev idence  t o  s u g g e s t  t h a t  th e y  s u f f e r e d  any d i s tu r b a n c e  
from p o l i t i c a l  d i s o r d e r ' ,  (Woodcock, C a n te rb u ry , 109).
2. Cf. Woodcock, C an te rbu ry ,  109-10;  Wunderl i ,  London, 24-25.
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I t  was su g g es ted  a t  t h e  beg inn ing  o f  t h i s  t h e s i s  t h a t  
i t s  purpose could  n o t  be more tha n  one o f  p r o v id i n g  a g e n e ra l  
i n t r o d u c t i o n  t o  t h e  s u b j e c t  o f  t h e  church c o u r t s  based  on the  
s u r v iv in g  r e c o r d s  o f  t h e  o f f i c i a l s  o f  St  Andrews. Such an i n t r o ­
d u c t io n  must n e c e s s a r i l y  be b i a s e d  because  t h e s e  r e c o r d s  a re  i n  
many ways u n t y p i c a l .  The c o u r t  o f  th e  o f f i c i a l  p r i n c i p a l ,  s i t u ­
a t e d  as i t  was i n  t h e  p r i m a t i a l  c e n t r e  o f  St  Andrews, h e l d  a 
p re -em in en t  p l a c e  among t h e  church  c o u r t s  o f  S co t l an d  - even 
though i t s  j u r i s d i c t i o n  was c o n f in e d  to  th e  p ro v in ce  o f  S t  Andrews; 
t h e  c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian  was e s t a b l i s h e d  in  th e  c a p i t a l ,  
and l a r g e s t  c i t y ,  o f  S co t l an d  and c l e a r l y  d e a l t  w i th  b u s in e s s  o f  a 
type  and on a s c a l e  such as would n o t  be found in  th e  more remote 
e c c l e s i a s t i c a l  j u r i s d i c t i o n s .  N e v e r th e l e s s ,  i f  we have to  be 
l i m i t e d  to  so few r e c o r d s ,  i t  i s  the  r e c o rd s  o f  St  Andrews t h a t  we 
would most wish to  have;  no o t h e r s  could  give us so c l e a r  a p i c t u r e  
o f  th e  e x t e n t  and scope o f  th e  c h u r c h ' s  j u r i s d i c t i o n  on t h e  eve o f  
t h e  Reform ation .^
Wliat c o n c lu s io n s  may be drawn a t  t h i s  s t a g e ?  The f i r s t  
p o i n t  t h a t  su g g e s t s  i t s e l f  i s  th e  e x t e n t  t o  which th e  c o u r t s  se rved  
the  i n t e r e s t s  o f  th e  l a y  community. Seventy pe r  cen t  o f  a l l
1. For a summary o f  t h e  s t a t e  o f  th e  church on th e  eve o f  the  
Reform ation ,  c f .  Donaldson,  Reformation,  1-28.
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s e n te n c e s  pas sed  i n  t h e  Lo th ian  c o u r t  du r ing  t h e  1540s,  and almost
h a l f  o f  th o s e  in  th e  p r i n c i p a l ' s  c o u r t ,  were concerned  with  such
mundane m a t t e r s  as t h e  t r a n s f e r e n c e  o f  c o n t r a c t s ,  t h e  h e a r i n g  o f
deb t  c a s e s ,  the  s u p e r v i s i o n  o f  t e s t a m e n t a r y  o b l i g a t i o n s  and the
s a t i s f a c t i o n  o f  t e s t a m e n t a r y  d e b t s .  ^ These were im p o r ta n t  m a t t e r s
f o r  any community and went beyond th e  mere p r o v i s i o n  o f  a small
d eb t  t r i b u n a l ;  t h e  c e r t a i n t y  t h a t  th e  terms o f  a t e s t a m e n t  would
be implemented and sa fegua rded  a f t e r  d e a t h ,  o r  t h a t  a widow or
i n f a n t  c h i l d r e n  would n o t  be de f rau d ed  o f  t h e i r  r i g h t s ,  was a v i t a l
s o c i a l  f u n c t i o n ,  w h i le  the  smooth t r a n s f e r  o f  c o n t r a c t s  and o t h e r
o b l i g a t i o n s  to  an h e i r  or  e x e c u to r  gave a degree  o f  c e r t a i n t y  to
a l l  b u s in e s s  t r a n s a c t i o n s .  The c o u r t s  c o n t r i b u t e d  more than  th e
s e t t l e m e n t  o f  d i s p u t e s .  The degree  o f  c e r t a i n t y  im par ted  to
b u s in e s s  c o n t r a c t s  by th e  c o u r t s '  s u p e r v i s i o n  o f  t e s t a m e n t a r y
a f f a i r s  was r e i n f o r c e d  by t h e i r  r o l e  as c o u r t s  o f  r e c o r d .
R e g i s t r a t i o n  in  th e  books o f  an o f f i c i a l  gave to  a c o n t r a c t  or
o b l i g a t i o n ,  however minor ,  n o t  on ly  the  suppor t  o f  j u d i c i a l  s a n c t i o n
bu t  a l s o  t h e  s t a t u s  o f  an a c t  o f  c o u r t  t h a t  could  be i n h e r i t e d  or
t r a n s f e r r e d  l i k e  t h e  most formal  o f  w r i t t e n  u n d e r t a k in g s .  F i n a l l y ,
th e  c o u r t s  e x e r c i s e d  im p o r t a n t  a d m i n i s t r a t i v e  f u n c t i o n s  q u i t e  s e p a r -  J
a t e  from t h e i r  j u d i c i a l  p r o c e s s e s :  e x e c u to r s  and c u r a t o r s  were
a ppo in ted  f o r  th o s e  in  need ,  a s u i t a b l e  venue was p rov ided  f o r  t h e
r e c o g n i t i o n  o f  c h a r t e r s  and o t h e r  a c t s ,  and an e x t e n s i v e  copying
2and tr ansum pt s e r v i c e  was p rov ided  by th e  c l e r k s .
1. See above,  174-7,  140-6.
2. See above,  177-8.
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This  l e a d s  us to  a second p o i n t ,  which i s  t h a t  th e  c o u r t s  
n o t  only  met a communal need bu t  they  a l s o  s a t i s f i e d  a po p u la r  
demand. Th is  can be seen i n  m a t t e r s  o t h e r  than  th e  p u r e l y  commer­
c i a l  o r  c o n t r a c t u a l .  A c t ions  f o r  defam at ion  p rov ided  a smal l  bu t  
c o n s t a n t  source  o f  l i t i g a t i o n  th roughou t  th e  1540s and a r e  a measure 
o f  t h e  importance  p la c e d  on p u b l i c  r e p u t a t i o n  by mediaeval  s o c i e t y .
The g r e a t  m a j o r i t y  o f  c a s e s  where th e  s lan d e ro u s  words were reco rded  
a re  no more th a n  examples o f  common abuse and, a l th o u g h  t h e r e  may 
have been o cca s io n s  when defam at ion  was c a l c u l a t e d  and d e l i b e r a t e ,  
i t  i s  d i f f i c u l t  t o  see  i n  many o f  them any th ing  more tha n  the  
language  o f  a p u b l i c  s l a n g i n g  match. The problem was, o f  c o u r s e ,  
t h a t  such abuse was p u b l i c ,  and a p e r s o n ' s  r e p u t a t i o n  i n  th e  community 
might  well  depend on s e c u r in g  a p u b l i c  r e t r a c t i o n  - to  say  n o th in g  
o f  th e  r i s k  t h a t  th e  s l a n d e r  might  f i n d  credence  w i th  th e  d i s c i p l i n a r y  
a u t h o r i t i e s  o f  th e  church .  Th is  perhaps  e x p l a in s  why so many o f  
t h e s e  cases  were s e t t l e d  by th e  im p o s i t i o n  o f  a p u b l i c  penance ,  o f t e n  
i n  th e  p l a c e  where the  s l a n d e r  was committed,  r a t h e r  tha n  by the  
l e v y in g  o f  a f i n e  i n  compensa tion .  I t  was a p u b l i c  r e t r a c t i o n  t h a t  
cou ld  b e s t  he a l  such i n j u r i e s  and i t  was the  church c o u r t  which was 
th e  one t h a t  could  ach ieve  i t .
I t  has  been s a i d  o f  the  E n g l i s h  church c o u r t s  t h a t ,  o f  a l l  
t h e i r  ex o f f i c i o  work, ' t h e  c o r r e c t i o n  o f  f o r n i c a t o r s ,  a d u l t e r e r s ,  
q u a r r e l l e r s  and common defamers  p robab ly  r e c e iv e d  th e  l a r g e s t  
measure o f  p o p u la r  s u p p o r t ,  and th e  solemn penances which judges  
imposed gave s a t i s f a c t i o n  to  th e  co n g reg a t io n  and c l e a n s e d  the
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f e s t e r i n g  s o r e s  o f  l o c a l  e n m i t y ' . ^  The St  Andrews o f f i c i a l s  were
n o t  concerned  w i th  ex o f f i c i o  i n q u i r i e s ,  bu t  what was t r u e  o f
common defamers  a p p l i e d  e q u a l l y  to  th e  t e n s i o n s  c r e a t e d  by dubious
m a r r i a g e s .  Archbishop H a m i l to n ' s  compla in t  about  t h e  d i f f i c u l t y
faced  by th o s e  o f  good fam i ly  who wished to  marry o u tw i th  the  
2f o rb id d e n  degrees  c a l l e d  a t t e n t i o n  to  the  p l i g h t  o f  a l l  c l a s s e s  
o f  s o c i e t y  l i v i n g  i n  smal l  o r  r e s t r i c t e d  communit ies  and,  a l though  
we cannot  t e l l  how f a r  down th e  s o c i a l  s c a l e  th e  c a n o n ic a l  r u l e s  
o f  k i n s h ip  p r e s e n t e d  a r e a l  problem, t h e r e  i s  no doubt  t h a t  the  
c o u r t s  f u l f i l l e d  a v i t a l  r o l e  i n  going some way t o  r e s o l v i n g  the  
u n c e r t a i n t i e s  c r e a t e d  by t h e  canon law on m ar r i ag e .
To propose th e  ' c u r s i t  c o n s i s t o r i e '  as an e a r l y  form o f  
community c o u r t  might  seem a b s u rd ,  bu t  i t  i s  pe rhaps  n o t  as f a r  from 
th e  t r u t h  as might  a t  f i r s t  seem th e  c a s e .  The c o u r t s ,  as  we have 
seen ,  d id  n o t  c a t e r  e i t h e r  f o r  t h e  ve ry  g r e a t  o r  f o r  th e  v e ry  humble,  
b u t  i t  may be p o s s i b l e  to  t h i n k  in  te rms o f  t h e r e  hav ing  been two 
p a r t i c u l a r  types  o f  l i t i g a n t  b e f o r e  the  o f f i c i a l s .  I f  t h e r e  was 
one t h i n g  he ld  i n  common by a l l  th o s e  who c r i t i c i s e d  th e  c o u r t s '  
op p re s s io n  o f  t h e  'poo r  man' i t  was t h a t  none o f  them were poor .
Poor men d id  n o t  c o n t e s t  s u i t s  by the  e n d le s s  s u c c e s s io n  o f  d i e t s
3l i s t e d  by Lindsay ,  nor  d id  th e y  o b t a i n  d i f f i n i t i v e  s e n te n c e s  t h a t
1. Houlbrooke,  Church Cour ts  and P e o p le , 263.
2. See above,  137.
3. See above,  288.
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were l i a b l e  t o  be f r u s t r a t e d  by th e  appea ls  to  Rome so d i s l i k e d  by 
the  temporal  l o r d s ; ^  t h e  l i t i g a n t s  most l i k e l y ,  i n  p r o p o r t i o n  to  
t h e i r  numbers, t o  do bo th  t h e s e  t h i n g s  were th o se  who came from
2 jt h e  ranks  o f  th e  b u rg e s s e s  and l a i r d s .  I t  may n o t  be e n t i r e l y  d
c o i n c i d e n t a l  t h a t  t h e  c l a s s  which s tood  to  s u f f e r  most in  te rms o f  |
d e l a y  and expense from th e  t o r t u o u s  p rocedure  o f  th e  e c c l e s i a s t i c a l  i
c o u r t s  was th e  v e ry  c l a s s  which p rov ided  the  ha rd  co re  o f  th e  a n t i -  |
c l e r i c a l  f a c t i o n  i n  t h o s e  confused  days we now know to  have been th e
3b e g inn ing  o f  t h e  Reformation ,  On th e  o t h e r  hand ,  th e  m a j o r i t y  o f  
the  u s e r s  o f  th e  o f f i c i a l s ’ c o u r t s  were conspicuous  by t h e i r  very  
o r d i n a r i n e s s .  We have t o  t h i n k  now i n  terms o f  th e  Lo th ian  c o u r t  
because  th e  p r i n c i p a l ' s  Sen te nce  Book r e c o r d s  on ly  th o s e  who o b ta in e d  
s e n t e n c e s ;  bu t  i n  th e  Edinburgh c o u r t  l e s s  than  f i v e  p e r  c e n t  o f  
th o s e  who r e g i s t e r e d  an a c t i o n  (as opposed t o  th o s e  who c o n t e s t e d  
one by p l e n a r y  p rocedu re )  were men o f  any obvious  r a n k ,  while  the  
number o f  such men invo lved  i n  t h e  minor a c t s  o f  m on i t ion  i s  almost  
n e g l i g i b l e .  Not even th e  s e n i o r  ranks  o f  th e  c l e r g y  made use  o f  
the  c o u r t s ,  u n l e s s  to  pursue  f o r  unpaid  t e i n d s ,  and th e  g r e a t  p a r t  
o f  c l e r i c a l  l i t i g a t i o n  was co n f in e d  t o  the  humbler  c l e r g y ,  t o  the  
c u r a t e s  and c h a p l a i n s ,  and t h e i r  humble d i s p u t e s .  The absence  o f  
any s i g n i f i c a n t  number o f  a p p ea ls  i s  a n o th e r  i n d i c a t i o n  o f  th e  
r e l a t i v e l y  modest s t a t u s  o f  th e  m a j o r i t y  o f  l i t i g a n t s .  I t  i s  no t  
s u r p r i s i n g ,  t h e r e f o r e ,  t h a t  p o l i t i c a l  even ts  l e f t  so l i t t l e  d i r e c t
1. See above,  288.
2. See above,  300-1.
3. Donaldson,  Reformation ,  54.
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mark on th e  r e c o r d s  o f  the  c o u r t ;  t h e  m a j o r i t y  o f  th e  peop le  who 
used  t h e  c o u r t  f a c i l i t i e s  were th o s e  f o r  whom such ev en t s  had only  
i n d i r e c t  b e a r i n g .  Although f o r  a t ime t h e r e  was a s i g n i f i c a n t  
drop i n  l i t i g a t i o n  i n  bo th  c o u r t s , ^  t h e  c r i s i s  was n o t  a permanent  
one,  and when i t  passed  th e  p eop le  showed t h e i r  endorsement o f  th e  
c h u r c h ’s j u r i s d i c t i o n  i n  th e  most conv inc ing  way p o s s i b l e  - by 
t u r n i n g  to  i t  once aga in  f o r  th e  s e t t l e m e n t  o f  t h e i r  a f f a i r s .
The in a d e q u a c ie s  o f  th e  church  c o u r t s  were p ro b ab ly  most
a p p a re n t  to  a m i n o r i t y  o f  w e a l t h i e r  l i t i g a n t s  bu t  f o r  th e  m a j o r i t y
th e  o f f i c i a l s  must have f u l f i l l e d  an im p o r tan t  communal need;  t h i s
a l o n e ,  however, cannot  account  f o r  t h e i r  s t r e n g t h  in  t h e  1540s.
E n g l i s h  church c o u r t s ,  which had a l s o  d e a l t  with  g r e a t  numbers o f
a c t i o n s  f o r  d eb t  and t e s t a m e n t a r y  deb t  in  th e  f i f t e e n t h  c e n tu ry
showed, from th e  b eg in n in g  o f  th e  s i x t e e n t h ,  every  s ig n  o f  s t e a d y
2and i r r e v e r s i b l e  d e c l i n e .  The c o u r t s  o f  th e  S t  Andrews o f f i c i a l s  
showed no such symptoms; the y  su rv iv e d  the  t r o u b l e d  y e a r s  o f  the  
mid 1540s w i thou t  l a s t i n g  i n j u r y  and appear to  have been making a 
s t e a d y  r e c o v e ry  when we lo s e  s i g h t  o f  them in  the  e a r l y  1550s.
This  s t r e n g t h  must have owed in  p a r t  to  th e  absence  o f  any r i v a l r y  
such as the  E n g l i s h  c o u r t s  encoun te red  in  th e  common lawyers .  A 
decade b e fo re  t h e  Reformation  t h e  E n g l i s h  c o u r t s  had ceased  to  
hand le  s t r a i g h t f o r w a r d  a c t i o n s  f o r  b reach  o f  f a i t h  in  any s i g n i f i c a n t  
q u a n t i t i e s ,  and a c t i o n s  f o r  t e s t a m e n t a r y  d eb t s  had been almos t
1. See above,  318-22.
2. Woodcock, C a n t e r b u r y , 109-10;  Houlbrooke,  Church Cour ts  and 
P e o p le , 39; W under l i , London, 305-6.
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e n t i r e l y  taken  over  by t h e  r o y a l  c o u r t s . ^  The r e s u l t i n g  l o s s  o f
b u s i n e s s ,  and o f  revenue ,  can on ly  have se rved  to  lower bo th  the
2morale  and t h e  s t a n d a r d s  o f  th e  c o u r t s .  Not only  d id  th e  S c o t t i s h  
c o u r t s  no t  have t o  contend  w i th  co m p e t i t io n  on t h i s  s c a l e  b u t  they  
were themselves  c l o s e l y  a l l i e d  t o  t h e  c i v i l  j u r i s d i c t i o n .  In 
terms b o th  o f  p ro ced u re  and p e r s o n n e l  the  c o u r t  o f  s e s s i o n  and th e  
e c c l e s i a s t i c a l  c o u r t  o f  Lo th ian  had deve loped  a rem arkab le  harmony, 
and i f  t h i s  s i t u a t i o n  was p e c u l i a r  t o  Edinburgh th e  ev idence  s t i l l  
s u g g es t s  t h a t  in  o t h e r  c e n t r e s  c o - o p e r a t i o n  remained a gu id ing  
p r i n c i p l e  f o r  th e  c o u r t s  o f  bo th  l a y  and e c c l e s i a s t i c a l  j u r i s d i c t i o n s .  
The c o u r t s  s p i r i t u a l  were no t  on ly  an im por tan t  p a r t  o f  th e  n a t i o n a l  
j u d i c i a l  system b u t  t h e y  were a l s o  one o f  th e  c h i e f  i n g r e d i e n t s  on 
which t h a t  system was founded.
I t  may, t h e r e f o r e ,  be n o t  u n reas o n ab le  t o  s u g g e s t ,  as we 
d id  in  the  I n t r o d u c t i o n , ^  t h a t  th e  a b o l i t i o n  o f  th e  church  c o u r t s  
could  on ly  be fo l lowed  by a d i s a s t r o u s  d i s l o c a t i o n  o f  t h e  n a t i o n a l  
j u d i c i a l  system. U n f o r t u n a t e l y ,  h i s t o r y  does n o t  p e rm i t  the  
p r o p o s i t i o n  to  be l e f t  t h e r e ;  t h e  church c o u r t s  were e f f e c t i v e l y  
c lo se d  in  1560 and,  a l th o u g h  t h e r e  was some d i s r u p t i o n ,  j u d i c i a l  
anarchy  d id  n o t  ensue.  How d id  S co t l an d  manage w i th o u t  the  
o f f i c i a l s '  c o u r t s ?  To answer t h i s  q u e s t i o n  in  any d e t a i l  would be 
t o  t r e s p a s s  beyond the  c o n f in e s  o f  t h i s  t h e s i s ,  b u t  some e x p l a n a t i o n
I
1. Houlbrooke,  Church Cour ts  and P e o p le , 102.
2. Woodcock, C a n t e r b u r y , 109-10,
3. See above,  274-80.
4.  See above,  1.
330
. i’L
t h e  o ld  e c c l e s i a s t i c a l  judges  s l i p p e d  smoothly i n t o  t h e i r  new r o l e s  
as s e r v a n t s  o f  th e  s t a t e . ^
1. Donaldson,  R e fo rm a t io n , 122-3.
2. SES, i ,  c l x x i i i - c l x x v i i i .
3. i i ,  671.
4. I b i d . ,  i i ,  655-61.
5. Donaldson,  'Church C o u r t s ' ,  369
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should  be o f f e r e d .  The immediate e f f e c t  o f  t h e  l a p s i n g  o f  t h e
o f f i c i a l s '  j u r i s d i c t i o n  was t h a t  ca s e s  e i t h e r  passed  t o  th e  c o u r t
o f  s e s s i o n  or  remained unheard ;  i t  seemed f o r  a  t ime t h a t  the
c o n s i s t o r i a l  j u r i s d i c t i o n  might  be i n h e r i t e d  by th e  newly e s t a b l i s h e d
S u p e r i n t e n d e n t s , ^  b u t  t h e r e  was c l e a r l y  an u r g e n t  need  f o r  a more
permanent  s o l u t i o n  and t o  t h i s  end th e  commissary c o u r t s  were
2e s t a b l i s h e d  i n  1564. These c o u r t s  were des igned  t o  f i l l  t h e  gap 
l e f t  by the  o f f i c i a l s '  c o u r t s  from which,  in  e f f e c t  they  d i f f e r e d  
l i t t l e .  They were e n t i t l e d  t o  h e a r  causes  which had a l r e a d y  been 
i n i t i a t e d  b e f o r e  the  o f f i c i a l s ,  to  h e a r  a c t i o n s  f o r  t e i n d  and t e s t a ­
ment,  to  a p po in t  e x e c u to r s  and c u r a t o r s ,  to  a c t  o b l i g a t i o n s  and to
r e g i s t e r  c o n t r a c t s ,  and to  h e a r  a l l  causes  which 'were fo rm er ly
3adjudged and dec ided  in  t h e  c o n s i s t o r y ' . The p rocedu re  was to  be 
i n  t h e  v e r n a c u l a r  and some new measures were i n t ro d u c e d  to  e x p e d i t e  
cases  where a p a r t y  remained con tumacious;  b u t  o th e rw is e  p rocedure  
can have d i f f e r e d  l i t t l e  from t h a t  used b e f o r e  th e  o f f i c i a l s .
P rocesses  were begun by w r i t t e n  l i b e l  o r  by v e r b a l  p e t i t i o n  and 
proceeded  t o  adm iss ion ,  d e n i a l  o r  e x c e p t io n ,  and p l e n a r y  p rocedure  
g e n e r a l l y  was to  fo l lo w  th e  r u l e s  o f  the  c o u r t  o f  s e s s i o n . ^  |
F i n a l l y ,  t h e r e  was a l s o  c o n t i n u i t y  o f  p e r s o n n e l .  S i r  James B a l fo u r ,  
the  l a s t  o f f i c i a l  o f  L o th ian ,  became th e  c h i e f  commissary o f  th e  new 
c o u r t  i n  Edinburgh,  w hile  i n  th e  l o c a l  com m issa r ia t s  a l s o  many o f
S co t l an d  d id  n o t  f o r  long have t o  e x i s t  w i th o u t  the
o f f i c i a l s '  c o u r t s ,  even though when th e y  r e t u r n e d  i t  was under
a n o th e r  name. I t  may have been t h a t  the  changes r e q u i r e d  were n o t
so g r e a t .  The y e a r  1560 has  now been removed from i t s  p e d e s t a l  as
th e  c l i m a c t i c  b i r t h  o f  th e  Reformation  in  S c o t l a n d ;  i n s t e a d  i t  i s
c l e a r  t h a t  the  a b o l i t i o n  o f  pap a l  a u t h o r i t y  fo l lowed  a long p e r io d
d u r in g  which t h a t  a u t h o r i t y  had a l r e a d y  been e f f e c t i v e l y  e l i m i n a t e d . ^
Bishops remained in  t h e i r  s ees  a f t e r  1560 and p r i e s t s  i n  t h e i r
p a r i s h e s ,  and the  whole s t r u c t u r e  o f  the  old  church remained remark- 
2ab ly  i n t a c t .  Something o f  t h e  same p ro c e s s  may be seen in  the  
church c o u r t s .  Already i n  t h e  1540s the  o r i e n t a t i o n  o f  the  
o f f i c i a l s '  c o u r t s  was h e a v i l y  s e c u l a r  and so was t h a t  o f  th e  ju d g e s .  
N e i t h e r  Abraham C r i c h to n ,  w i th  a l l  h i s  b e n e f i c e s ,  no r  Thomas C o u t t s ,  
w i th  a l l  h i s  c h i l d r e n ,  may have been good p a s t o r s  b u t  th e y  were good 
ju d g e s .  When th e  r e l i g i o u s  r e v o l u t i o n  f i n a l l y  came, th e  o f f i c i a l s  
o f  Loth ian  and Glasgow, as b e f i t t e d  men who were lawyers  f i r s t  and 
p r i e s t s  second,  moved n a t u r a l l y  to  head the  new commissary c o u r t s  o f  
t h e i r  r e s p e c t i v e  c i t i e s ,  w h i le  Abraham C r ic h ton  was a l r e a d y  long 
e s t a b l i s h e d  on th e  bench o f  the  c o u r t  o f  s e s s i o n .  I t  i s  no t  
u n f i t t i n g  t h a t  such men should  have r e c e iv e d  so prompt and un ­
h e s i t a t i n g  a r e c o g n i t i o n  o f  t h e  r o l e  t h a t  had fo rm er ly  been p layed  
by them and by t h e i r  p r e d e c e s s o r s  i n  th e  o f f i c i a l s '  c o u r t s .
1. Donaldson,  R e fo rm a t ion , 37-46,  74.
2. I b i d . ,  72.
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A P P E N D I C E S
APPENDIX I
T H E  T A L E  O F  T H E  D O G ,
A N D  T H E  W O L F
T H E  S H E E P
(From th e  e d i t i o n  o f  H.H. Wood [Edinburgh,  1933], The 
n o te s  a re  my own.)
Esope ane T a i l l  p u t t i s  in  memorie.
How t h a t  ane Doig,  because  t h a t  he was p u r e , ^
C a l l i t  ane Scheip to  th e  C o n s i s t o r i e ,
2 3Ane c e r t a i n e  b r e i d  f f r a  him f f o r  to  r e c u r e .
Ane f r a u d f u l l  Wolff  was Juge t h a t  tyme,  and bure
A u t h o r i t i e  and J u r i s d i c t i o u n ;
And on th e  Scheip  send f u r t h  ane s t r a i t  sumraoun.
10
For by th e  u s e ,  and c o u r s ,  and common s t y l e  
On t h i s  maner maid h i s  C i t a t i o u n ;
' I ,  M a is t e r  W o l f f , p a r t i e s  o f f  f raud  and gy le .  
Under t h e  p a n i s  o f f  h i s  Suspensioun,
Off  g r i t  C u rs ing ,  and I n t e r d i c t i o u n ,
S c h i r  S che ip ,  I charge  th e  f o r  to  compeir ,  
and answer t o  ane Doig b e f o i r  me h e i r ' .
IS
20
1. Poor
2. Bread
3. Recover
S c h i r  Corb ie  Ravin wes maid A p p a r i to u r ,
Quha p y k i t  had f f u l  mony S c h e ip i s  Ee;
The charge hes  t a n e ,  and on t h e  l e t t e r i s  bu re ;  
Suramonit t h e  Scheip b e f o i r  th e  Wolff ,  t h a t  he,  
P e ru rap tou l ie , w i t h i n  twa day is  or  t h r e ,
Compeir under  th e  p a n i s  in  t h i s  b i l l ,
'To h e i r  quhat  P e r r i e  Doig w i l l  say th e  t i l l ' .
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This  Summondis maid b e f o i r  w i tnes  anew;
The Ravin,  as t o  h i s  o f f i c e  w e i l l  e f f e i r d ,
In d o r s a t  hes  t h e  w r i t e ,  and on he f lew;
25 The s e l i e  Scheip  d u r s t  lay  na mouth on e i r d .
T i l l  he b e f o i r  th e  aw fu l1 Juge a p p e i r d .
The oure  o f f  cause ,  q u h i lk  t h a t  th e  Juge  u s i t  t h a n ,  
Quhen Hesperus t o  schaw h i s  face  began.
The Foxe wes Cle rk  and Note r  i n  th e  Cause;
1 230 The Gled,  th e  G ra ip ,  a t  t h e  Bar couth  s t a n d ;
As Advoca t i s  e x p e r t  i n  t o  the  Lawis,
The Doggis p l e y  t o g i d d e r  tuke on hand,
Quhilk wer c o n f i d d e r i t  s t r a i t l i e  i n  ane band,
Aganis th e  Scheip to  p rocu re  th e  s e n ten c e ;
35 Thocht  i t  wes f a i s ,  t h a y  had na con s c ie n c e .
The Cle rk  c a l l i t  t h e  Sche ip ,  and he was t h a i r ;
The Advoca ti s  on t h i s  wyse couth propone.
'Ane c e r t a i n  b r e i d ,  worth fyve s c h i l l i n g  o r  m a ir ,  
Thow aw the  Doig,  o f f  q u h i lk  th e  te rms i s  g o n e ' .
40 Off  h i s  awin h e i d ,  bu t  Advocate a l l o n e .
The Sche ip  a v y s i t l i e  gave answer in  th e  cace:
'H e i r  I dec lyne  th e  Juge ,  the  tyme, t h e  p la c e .
'T h is  i s  my cau se ,  i n  motive and e f f e c t :
The law s a y i s ,  i t  i s  r i c h t  p e r r i l l o u s  
45 T i l l  e n t e r  in  p l e y  b e f o i r  ane Juge s u s p e c t ;
And ye ,  S c h i r  Wolff ,  hes bene r i c h t  od ious  
To me, f o r  w ith  your  Tusk is  ravenous  
Hes s l a n e  f u l l  mony kinnismen o f f  mine;
T h a i r f o i r ,  Juge as s u s p e c t ,  I you d ec lyne .
1. K ite
2. V u l tu re
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50 'And s c h o r t l i e ,  o f  t h i s  Court  ye memberis a l l ,
Ba i th  A s s e s s o u r i s ,  C le rk ,  and Advocate,
To me and myne a r  ennemies m o r t a l 1,
And ay hes  bene ,  as mony S ch e ip h e i rd  wate;
The p l a c e  i s  f e r ,  t h e  tyme i s  f e r i a t e ,
55 Q u h a i r f o i r  na Juge s u ld  s i t  i n  C o n s i s to r y ,
Sa l a i t  a t  e v i n ,  I yow accuse  f f o r  t h y ' .
Quhen t h a t  t h e  Juge in  t h i s  wyse wes a c c u s i t .
He bad th e  p a r t e i s  c h e i s ,  with  ane a s s e n t ,
Twa A r b e t e r i s ,  as  in  th e  Law i s  u s i t ,
60 For to  d e c l a i r  and g i f  A r b i r t i m e n t ,
Quhidder th e  sc h e ip  s u ld  answer in  Jugement 
B e fo i r  t h e  Wolff ; and so thay  d id  b u t  w e i r .
Off  qhome t h e  Namis e f t e r w a r t  ye s a i l  h e i r .
The B e i r ,  t h e  Brok, th e  mater  tuke  on hand,
65 ■ For to  d i scyde  g i f  t h i s  excep t ioun
Wes o f f  na s t r e n t h ,  nor  l a u c h f u l l y  mycht s tand ;
And th a i r u p o n ,  as J u g i s ,  thay  s a t  doun,
Ane h e ld  ane lang  quhyle d i s p u t a t i o u n ,
Seikand f u l l  mony D e c r e i t i s  o f f  th e  Law,
70 And G lo s i s  a l s ,  t h e  v e r i t i e  to  knaw.
Of C i v i l e  Law volumis f u l l  mony thay  r e v o lv e .
The Codies and D i g e s t i s  new and a id ;
C o n t r a i t ,  P o s t r a i t  Argumentis th a y  r e s o l v e ,
Sum o b j e c t i n g ,  and sum can h a ld ;
75 For p r a y e r ,  or  p r i c e ,  t row ye t h a t  t h a y  wald f a ld ? ^
Bot h a ld  t h e  g lo s e ,  and Text  o f  t h e  D e c re i s ,
As trew J u g i s ;  I beschrew thame ay t h a t  l e i s .
1. F a i l
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S c h o r t l i e  t o  make ane end o f f  t h i s  d e b a i t :
The A r b i t e r i s  than  sweirand p l a n e .
The sen te n c e  gave,  and procès  f u l m i n a i t :
The Sche ip  s u ld  pas  b e f o i r  the  Wolff  agane .
And end h i s  p l e y .  Than wes he n a t h in g  f a n e .  
For f f r a  t h a i r  s en te n c e  couth he no t  a p p e i l l .
On C le rks  I do i t ,  g i f  t h i s  s en ten c e  wes l e i l l .
85
90
The Sche ip  agane b e f o i r  the  Wolff  d e r e n e i t ,
2But Advocate,  a b a i s t l i e  couth  s t a n d .
Up r a i s  th e  Doig,  and on th e  Scheip thus  p l e n y e i t  
'Ane soume I p a y i t  have b e f o i r  th e  hand 3For c e r t a n e  b r e i d ' ;  t h a i r t o  ane Borrow he fand .  
That  w ran g o u s l ie  th e  Sche ip  d id  ha ld  th e  b r e i d ;  
Quhilk  he d e n y i t ;  and t h a i r  began th e  p l e i d .
95
And quhen th e  Scheip  t h i s  s t r y i f  had c o n t e s t a i t .  
The J u s t i c e  in  t h e  cause  f u r t h  can p r o c e i d ;  
Lowrence^ th e  a c t i s ,  and the  p rocès  w r a i t .
And thus  th e  p l e y  un to  the  end th a y  s p e id .
This  C u r s i t  Cour t ,  c o r r u p t i t  a l l  f f o r  meid,  
Aganis gude f a i t h ,  Law, and e ik  c o n s c ie n c e ,
For t h i s  f a i s  Doig p r o n u n c i t  the  s e n te n c e .
100
105
And i t  t i l l  p u t  t o  e x e c u t io n
The Wolff  c h a r g i t  t h e  Sche ip ,  w i thou t  d e l a y .
Under t h e  p a n i s  o f f  I n t e r d i c t i o u n ,
The soume o f f  s i l v e r ,  o r  the  b r e i d ,  t o  pay.  
Off  t h i s  sen ten c e  ( a l l a c e )  quhat  s a i l  I say ,  
Quhilk dampnit  hes  t h e  s e l i e  Innocen t ,
And J u s t i f y i t  t h e  wrangous Jugement?
1. Honest
2. Humbly
3. Pledge
4. I . e .  the  fox
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sThe S che ip ,  d r e id a n d  mair  the  ex e c u t io u n ,  
Obeyand t o  th e  s e n t e n c e ,  he couth  t a k  
His way un to  ane Merchand o f f  th e  Toun,
And s au ld  th e  woll  t h a t  he bure  on h i s  bak;
110 Syne boch t  th e  b r e i d ,  and to  the  Doig couth  mak
Reddie payment,  as i t  comraandit was;
N a i k i t  and b a i r  syne to  the  f e i l d  cou th  p as .
MORALITAS
This  s e l i e  Scheip  may p r e s e n t  th e  f i g u r e  
Of pure  commounis, t h a t  d a y l i e  a r  o p p r e s t  
115 Be T i r r a n e  men, q u h i l k i s  s e t t i s  a l l  t h a i r  cure
Be f a i s  m ae in is  to  mak ane wrang c o n q u es t .
In hope t h i s  p r e s e n t  l y f e  su ld  ever  l e s t ;
Bot a l l  b e g y l i t ,  tha y  w i l l  i n  s c h o r t  tyme end.  
And e f t e r  d e i t h  to  l e s t a n d ^  p an i s  wend.
120 Th is  Wolf I l i k k i n  to  ane S c h i r e f  s t o u t ,
Quhilk b y i s  ane f o r f a i t  a t  the  Kingis  hand.
And hes w i th  him ane c u r s i t  Assyis  abou t .
And d y t i s  a l l  t h e  pure  men up on land .
Fra  th e  Crownar h a l f  l a i d  on him h i s  wand,
125 Thocht  he wer trew as ever wes s a n c t  Johne ,
S l a i n  s a i l  he be,  or  with  the  Juge compone.
1. L as t ing
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135
140
145
150
This  Ravin I l i k k i n  t o  ane f a i s  Crownair 
Quhilk hes  ane p o r t i o u n  o f  the  In d i t e m e n t ,
And p a s s i s  f u r t h  b e f o i r  th e  J u s t i c e  A i r ,
A l l  m i s d o a r i s  to  b r i n g  t o  Jugement;
Bot luke ,  g i f  he wes o f  ane trew I n t e n t ,
To s c r a i p  ou t  Johne ,  and wryte i n  W i l l ,  or  Wat,
2 3And t a k e  ane bud a t  b o i t h  th e  p a r t e i s  t a t .
Of t h i s  f a i s  t o d ,  o f  q u h i lk  I spak b e f o i r .
And o f  t h i s  Gled,  quha t  thay  micht  s i g n i f y .
Of t h a i r  n a t u r e ,  as now I sp e ik  no moir;
Bot o f  t h i s  Sche ip ,  and o f  h i s  c a i r f u l l  c ry  
I s a i l  r e h e i r s ;  f o r  as I p a s s i t  by 
Quhair  t h a t  he l a y ,  on c a i s  I l u k i t  doun.
And h a rd  him mak s a i r  la m en ta t io u n .
' A l l a c e '  (quod h e ) ,  ' t h i s  c u r s i t  C o n s i s t o r i e ,
In middis  o f  the  w in t e r  now i s  maid,
Quhen Boreas w i th  b l a s t i s  b i t t e r l i e
And ha rd  f r o i s t e s  t h i r  f l o u r i s  doun can f a i d ;
On bank i s  b a i r  now may I mak na b a i d ' .
And w i th  t h a t  word i n  t o  ane c o i f  he c r a p .
Fra  s a i r  wedder,  and f r o i s t i s  him to  hap.
Quaikand f o r  c a u l d ,  s a i r  murnand ay amang,
Kest up h i s  Ee unto  the  h e v i n n i s  h i c h t .
And s a i d ,  'Lord  God, quhy s l e i p i s  thow sa  lang? 
Walk, and d i s c e r n e  my cause ,  g r o u n d i t  on r i c h t ;  
Se how I am, be f r a u d ,  m a i s t r i e ,  and s l i c h t ,5P e i l l i t  f u l l  b a i r ' : and so i s  mony one
Now i n  t h i s  warId ,  r i c h t  wonder, wo begone!
1. Coroner
2. Bribe ;
3. Exact 34. Tyranny -55. S t r i p p e d 1
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155 Se how t h i s  c u r s i t  sone o f  c o v e t i c e ,
L o i s t  hes  b a i t h  l a w t i e  and e ik  Law.
Now few o r  nane w i l l  execu te  J u s t i c e ,
In f a i t  o f  quhome t h e  pure  man i s  over th raw.
The v e r i t i e ,  suppois  the  Juge i t  knaw,
160 He i s  so b l i n d i t  w i th  a f f e c t i o u n .
But d r e i d ,  f o r  m ich t ,  he l e t t i s  the  r i c h t  go doun,
S e i s  thow n o t  (Lord) t h i s  warld o v e r t u r n i t  i s .
As quha wald change gude gold in  l e i d  o r  ty n ;
The pure  i s  p e i l l i t ,  the  Lord may do na mis;
165 And Simonie i s  h a l d i n  f o r  na syn.
Now he i s  b l y i t h  w i th  okker ina ist  may wyn;
G e n t r i c e  i s  s l a n e ,  and p i t i e  i s  ago,
2A l la c e  (gude Lord) quhy t h o i l i s  thow i t  so?
Thow t h o l i s  t h i s  ev in  f o r  our g r i t  o f f e n c e ,
170 Thow s e n d i s  us t r o u b i l l ,  and p l a i g i s  s o i r .
As hunger ,  d e r t h ,  g r i t  w e i r ,  or  P e s t i l e n c e ;
Bot few amendis now t h a i r  l y f e  t h a i r f o i r .
We pure  p e p i l l  as  now may do no moir 
Bot p ray  to  t h e ,  sen t h a t  we a r e  o p p r e s t  
175 In to  t h i s  e i r t h ,  g r a n t  us in  hev in  gude r e s t .
1. Usury
2. S u f f e r
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I t  i s  c l e a r  from t h i s  f a b l e  t h a t  t h e  a u th o r  had some 
d e t a i l e d  knowledge o f  t h e  o p e r a t i o n  o f  the  church  c o u r t s .  I f  we 
le ave  a s i d e  th e  e l a b o r a t i o n  and e x a g g e ra t io n  o f  what i s  p r i m a r i l y  
a s o c i a l  s a t i r e ,  we f i n d  a co m p a ra t iv e ly  coheren t  account  o f  a 
l e g a l  a c t i o n .  The dog r e q u e s t e d  from th e  judge  a c i t a t i o n  on the  
sheep (1. 7 ) ,  and th e  sheep was summoned to  appear  in  c o u r t  and 
answer th e  d o g ' s  p e t i t i o n  under  th e  s u c c e s s iv e  p a in s  o f  s u sp e n s io n ,  
excommunication and i n t e r d i c t  (11. 10-14) .  The c i t a t i o n  was 
taken  by the  a p p a r i t o r  and,  when t h e  sheep had been p u b l i c l y  and 
p e r e m p t o r i l y  c i t e d ,  was du ly  endorsed  as executed  (11.  15-24) .
The c o u r t  assembled wi th  the  c l e r k  and p r o c u r a t o r s  i n  a t t e n d a n c e  
(11. 2 9 -30 ) ,  the  c l e r k  c a l l e d  th e  s h e e p ' s  case (1. 36) and the  
d o g ' s  p r o c u r a t o r  propounded t h e  c l a im .  The sheep was n o t  
r e p r e s e n t e d  by a p r o c u r a t o r  b u t  he c l e a r l y  knew some law; he 
d e c l i n e d  th e  judge  as p a r t i a l ,  and the  c o u r t  as hav ing  been im­
p r o p e r l y  c o n s t i t u t e d  so l a t e  i n  the  even ing (11. 4 2 -5 6 ) .  This  
ex c e p t io n  was r e f e r r e d ,  u n u s u a l l y ,  to  a r b i t e r s  who made g r e a t  p la y  
o f  c o n s u l t i n g  a l l  t h e  r e l e v a n t  t e x t - b o o k s  o f  canon law b e fo re  
d e c i d in g  t h a t  th e  e x c e p t io n  was i n v a l i d  and t h a t  th e  sheep should 
answer th e  d o g ' s  c la im  (11.  64 -82 ) .  The dog r e p e a t e d  h i s  l i b e l  
and th e  sheep had no a l t e r n a t i v e  b u t  t o  deny i t  and t o  c o n t e s t  the  
a c t i o n  (11. 91-92) .
So f a r  Henryson had been remarkably  f a i t h f u l  to  the  
p ro p e r  l e g a l  forms as he d e s c r ib e d  th e  s h e e p ' s  m i s f o r t u n e ;  bu t  a t  
t h i s  p o i n t ,  pe rhaps  f e a r f u l  o f  l o s i n g  h i s  r e a d e r ' s  a t t e n t i o n ,  he
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used h i s  p o e t i c  l i c e n s e  t o  t e l e s c o p e  th e  p r o c e s s .  Apart  from 
n o t i n g  t h a t  th e  c l e r k  r e c o rd e d  a l l  th e  a c t s  and p r o c e s s e s  (1.  94) 
he proceeded  s t r a i g h t  to  th e  pronouncing  o f  sen ten c e  and to  what 
was presumably  m o n i t o r i a l s  to  compel payment o f  t h e  d e b t  (11. 100-1) .  
Cosmo Innes  a l s o  used a c e r t a i n  l i c e n s e  when he d e s c r ib e d  th e  poem 
as ’ th e  b e s t  account  we h a v e ’ o f  church  c o u r t  p ro c e d u re ,  bu t  i t  
remains  a v i v i d  and n o t  i n a c c u r a t e  p i c t u r e  o f  th o s e  a s p e c t s  o f  th e  
p ro c e s s  which would have been most n o t a b l e  to  a layman.
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APPENDIX I I
( i )  THE OFFICIALS OF ST ANDREWS 1539 - 1553
The f o l l o w in g  n o te s  a r e  des igned  as a background to  
th e  c a r e e r s  o f  t h e  men who se rved  as o f f i c i a l s  in  the  d io c e s e  o f  
S t  Andrews d u r in g  th e  p e r i o d s  under  p a r t i c u l a r  c o n s i d e r a t i o n ,  from 
1539 to  1551 in  th e  o f f i c i a l a t e  o f  Lo th ian  and from 1541 t o  1553 
in  th e  p r i n c i p a l  o f f i c i a l a t e .  A f u l l  l i s t  o f  t h e  names and d a t e s  
o f  the  s i x t e e n t h - c e n t u r y  o f f i c i a l s  o f  St Andrews may be found in  
Watt ,  F a s t i , 324-6.
John Weddell,  o f f i c i a l  o f  Lo th ian  1533-40
Weddell occu rs  as sub-dean  o f  Moray 1508-9,  and 1516x17 
(Watt ,  F a s t i , 232) ,  and as a canon o f  Moray 1517 (S t  A. A c ta , 324);
was r e c t o r  o f  F l i s k  by 1523 ( i b i d . ,  343),  and se rved  as r e c t o r  o f
S t  Andrews U n i v e r s i t y  1518-19, 1524-29,  1530-31 ( i b i d . ,  c c x l v i -  
c c x l v i i ) .
Q u a l i f i e d  as l i c e n t i a t e  in  u t roque  j u r e  (Sen t .  Laud. ,  
fo .  2 14v ) , Weddell began h i s  j u d i c i a l  c a r e e r  as commissary o f  
St  Andrews 1516x17 (Watt,  F a s t i , 328) ,  served  as o f f i c i a l  p r i n c i p a l  
o f  S t  Andrews 1517-23 and 1530-33 ( i b i d . ,  324-5) and as o f f i c i a l
o f  Lo th ian  1533-40 ( i b i d . , 326);  e l e c t e d  s e n a t o r  o f  c o l l e g e  o f
justice 1548 (ADCP, 574) .
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Abraham C r ic h to n ,  o f f i c i a l  o f  Lo th ian  1540-55
C r ic h to n  was t h i r d  son o f  Adam C r ic h ton  o f  Ruthven and o f  
E l i z a b e t h  S t i r l i n g  o f  Kei r  (Sco ts  P e e ra g e , ii_, 324) ; by h i s  g ra n d ­
mother Agnes Hepburn he was r e l a t e d  t o  the  e a r l  o f  Bothwell  ( i b i d . , 
i i ,  324; St  A, Form.,  i i ,  326) .  Adam C r ic h ton  was ’be loved  u n c l e ’ 
to  t h e  Alexander ,  Lord Hume (Sco ts  P e e ra g e , i i ,  324) who p r e s e n t e d  
Abraham t o  the  p r o v o s t r y  o f  Dunglass .  This  p r e fe rm en t  was c o n t e s t e d  
by a nominee o f  Lord Maxwell,  and th e  i s s u e  was dec ided  a g a i n s t  
C r ic h to n  by a s en te n c e  o f  t h e  o f f i c i a l  o f  Lo th ian ,  8 A p r i l  x 20 May 
1536 (Sen t .  Laud. ,  fo .  2 4 8 r ) . Obta ined  p o s s e s s io n  o f  p r o v o s t r y  
27 August 1537 (Watt,  F a s t i , 356; S t .  A. Form. ,  i i ,  50 -55) .  Had 
a c q u i r e d  r e c t o r y  o f  Crawfordjohn ,  L a n a rk sh i r e ,  by 12 February  1531/2 
(RMS, i i ,  no. 1388),  and s t i l l  i n  p o s s e s s io n  1538-39 (Works A c c t s . ,  
238) ;  a c q u i r e d  t h e  r e c t o r y  o f  C h i r n s id e ,  B e rw ick sh i re ,  by 15 August 
1532 (RSS, i i ,  no.  1388),  th e  r e c t o r y  o f  U p s e t t l i n g t o n ,  B erw icksh i re ,  
by c.  1538 (S t  A. Form. , i i ,  53 ) ,  and th e  v i c a r a g e  o f  Aber lady ,  Eas t  
L o th ian ,  a f t e r  22 F ebruary  1552/3 (RSS, i v ,  no.  1912).  C r ic h to n  
s t i l l  r e t a i n e d  th e  b e n e f i c e s  o f  Dunglass ,  C h i r n s id e ,  U p s e t t l i n g t o n  
and Aber lady in  1561 (Accounts o f  the  C o l l e c t o r s  o f  t h e  T h i rd s  o f  
B e n e f i c e s , 1561-72 [SHS, 1949] ,  88 ) ,  and was i n  p o s s e s s i o n  o f  the  
v i c a r a g e  o f  S t r a g e a t h ,  S t r a t h e a r n ,  a t  dea th  (RSS, v,  no.  2721).
C r ic h to n  appeared  as p r o c u r a t o r  in  F i f e  s h e r i f f  c o u r t  
23 September 1518 (F i f e  Cour t  Book, 147),  in  Dunfermline r e g a l i t y
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C r ic h to n  had one son,  George C r ic h ton  o f  Cluny,  who was 
l e g i t i m i s e d  16 March 1543/4 (RSS, i v ,  no.  2584),  and i n  whose favour  
he made a c h a r t e r  on 15 August  1565 (RMS, i v ,  no. 1569).  George 
C r ic h to n  d ie d  March 1573 (SRO, Edinburgh Tes tam en ts ,  CC8/8/3,  
fo ,  1 46v ) .
M art in  B a l fo u r ,  o f f i c i a l  p r i n c i p a l  1540-45
Ba l fou r  was nephew o f  Hugh Spens,  o f f i c i a l  p r i n c i p a l  and 
p r o v o s t  o f  S t  S a l v a t o r ’ s (S t  A. A c ta , I v i i  n . ) .  By 1513 he he ld  
v i c a r a g e  o f  C u l t s ,  F i f e ,  ( i b i d . ,  306,  xxiv  n . ) ;  h e ld  th e  v i c a r a g e  
o f  Monimail,  F i f e ,  by 1522 ( i b i d . ,  339) ,  which he r e s i g n e d  b e fo re  
March 1547 (RSS, i i i ,  no. 2205);  he ld  r e c t o r y  o f  Dunino,  F i f e ,  by 
3 October 1531 (S t  A. A c t a , 366) .
Ba l fou r  had long u n i v e r s i t y  c a r e e r :  l i c e n c i a t e  a t
S t  Andrews 1498 ( i b i d . ,  268) ,  examiner 1506 ( i b i d . ,  280) ,  q u o d l i b e t -  
a r i u s  1508 ( i b i d . ,  288) ,  a s s e s s o r  1513 ( i b i d . ,  306) ,  depu ty  dean o f  
f a c u l t y  o f  a r t s  10 March 1521/2 ( i b i d . ,  338) , dean o f  f a c u l t y  o f
344
c o u r t  31 J u l y  1532 (Dunfermline Court  Book, 69 ) ,  and in  the  c o u r t
o f  s e s s i o n  on b e h a l f  o f  th e  a rchb i shop  o f  S t  Andrews 16 December 1532 ^
(Acta S e s s i o n i s  [ S t a i r ] , 29) .  Was o f f i c i a l  o f  Lo th ian  1540-53 
(Watt ,  F a s t i , 326) and e l e c t e d  t o  c o l l e g e  o f  j u s t i c e  17 February  j
1547/8 (ADCP, 570-1) . Appointed  t o  j u d i c i a l  commission t o g e t h e r  
w i th  c l e r k  r e g i s t e r  and qu een ’s advoca te  18 June 1563 (RPC, i ,  238) .
Made w i l l  l e a v in g  money f o r  r e p a i r  o f  b r id g e s  a t  Cramond and 
Musselburgh (RPC, i i ,  497) ,  and d ie d  b e fo re  17 September 1565 (RSS,
V ,  n o . 2314).
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a r t s  3 November 1522 ( i b i d . ,  339),  and h e ld  t h i s  p o s t  f o r  tw e n t y - t h r e e  it
yea r s  ( i b i d . , I v i ,  c c l i i ) ;  f i n a l l y ,  was p ro v o s t  o f  St  S a l v a t o r ’ s 
1551-53 ( i b i d . ,  c c l x i v ) . Q u a l i f i c a t i o n s  a re  g iven  on 10 October 
1546 as L i c e n c i a t e  o f  Theology and Bachelor  o f  Decrees (Sent .  St  A. ,
fo .  3 r ) , b u t  d e s i g n a t e d  Doctor o f  Theology from 26 November 1546
( i b i d . ,  fo .  7 r ) .
Legal c a r e e r  a l s o  began as p r o c u r a t o r ,  i n  F i f e  s h e r i f f  
c o u r t  i n  1518 (F i f e  Cour t  Book, 127);  f r e q u e n t  appea rances  as 
p r o c u r a t o r  o f  abbey o f  A rbroa th  from February 1524/5 (A rbroa th  L i b e r , 
i i ,  443,  462,  500).  Served  as commissary o f  S t  Andrews 1528, 1530,
1533 (Watt ,  F a s t i , 328);  member o f  a r o y a l  j u d i c i a l  co u n c i l  
22 August  1534 (ADCP, 426);  o f f i c i a l  p r i n c i p a l  1540-45 (Watt ,
F a s t i , 325).  B a l fo u r  was unab le  to  a t t e n d  th e  c o u n c i l  o f  1549 
be ing  'aged and i n f i r m '  (SES, i i ,  84 ) ,  and was dead b e f o r e  18 December
1553 (St  A. Acta,  I x i i i  n . ) .
John S p i t t a l ,  o f f i c i a l  p r i n c i p a l  1546-53
L i t t l e  i n fo rm a t io n  s u r v iv e s  about  S p i t t a l .  He came from 
Aberdeen where he was commissary xl546 (Watt,  F a s t i , 25) and one o f  
t h e  f i r s t  canon lawyers (S t  A. A c t a , I x x i v ) . Held p r o v o s t r y  o f  
S t  Mary in  t h e  F i e l d s ,  Edinburgh 1543-52 (Watt ,  F a s t i , 357) ,  and 
was r e c t o r  o f  S t  Andrews U n i v e r s i t y  1548-49 (St  A. A c t a , I x x i v ) . 
Q u a l i f i e d  as L i c e n c i a t e  i n  u t ro q u e  j u r e  by 1546 (S en t .  S t  A. ,  fo .  
150v) , he se rved  as o f f i c i a l  p r i n c i p a l  1546-53 (Watt,  F a s t i , 325).
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P res en ted  by Crown to  r e c t o r y  o f  ' E s k i r k ' ,  Glasgow d io c e s e ,
26 June 1551 (RSS, i v ,  no.  1263); occurs  as r e c t o r  o f  C l a t t ,  
a p rebend o f  Aberdeen c a t h e d r a l ,  15 June 1552 (Sen t .  S t  A. ,  
fo .  2 6 0 v ) .
Wil l iam C ran s to n ,  o f f i c i a l  p r i n c i p a l  1553-58
Crans ton  was dean o f  Merse 1543-59, th ro u g h o u t  t h e  p e r io d  
o f  h i s  o f f i c i a l a t e  (Watt ,  F a s t i , 322);  he was p r i n c i p a l  o f  K ing 's  
c o l l e g e ,  Aberdeen in  1547 ( i b i d . ,  375),  and p r o v o s t  o f  Seton 
1549-62 ( i b i d . ,  373).  Held r e c t o r y  o f  Kemback, F i f e ,  by 1553 
(St  A. A c ta , I x i i i  n . ) .  A ttended  p r o v i n c i a l  c o u n c i l  o f  1549 
(SES, i i ,  83) where he was d e s ig n a t e d  L i c e n t i a t e  o f  Theology;  
was Doctor o f  Theology o f  P a r i s ,  i n c o rp o r a t e d  a t  S t  Andrews 1551 
(S t  A. A c t a , 410 n . ) .  Held p r o v o s t r y  o f  St  S a l v a t o r ' s  1553-60 
( i b i d . ,  c c l x iv )  and was o f f i c i a l  p r i n c i p a l  1553-58 (Watt,  F a s t i , 
325) .
A s u p p o r t e r  o f  th e  o ld  church ,  Crans ton  went i n t o  e x i l e  
i n  1560, supposedly  accompanied by a l a rg e  p a r t  o f  t h e  St Andrews 
u n i v e r s i t y  muniments (S t  A. A c ta , I x v i i  n . ) .  'A g r e a t  f a v o u re r  
o f  p a p i s t s ' ,  he was r e p o r t e d  ' h a p p i l y  dead'  in  1562 (CSP S c o t . ,  
i ,  653) .
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( i i )  LOTHIAN COURT PROCURATORS
The fo l lo w in g  p r o c u r a t o r s  a r e  found p r a c t i s i n g  in  t h e  
c o u r t  o f  t h e  o f f i c i a l  o f  Lo th ian  between October  1546 and -S
F ebruary  1548/9.  Those who appeared  between October  and 
December 1546 have th e  number o f  t h e i r  appea rances  given  i n  
b r a c k e t s .
John Abercrombie (107)
Andrew B lacks tock  (27)
John Cou t t s  (38)
S i r  James Denneston 
S i r  James Duncanson 
George Fleming 
John Hamilton 
Andrew Hay (8)
[ ] H e r io t
S i r  John Ker (25)
Thomas K in c ra ig y ,  p r o c u r a t o r  f i s c a l  (23)
Adam Lethan
Clement Machane
Thomas Muswe11
John P eeb les  (93)
[ ] Whitelaw
James Reid 
S i r  Adam Sanderson 
Thomas Sleichman 
P e t e r  Spens (1)
John Stevenson (19)
George S t r ang
Richard  S t r ang
[ 1 Simpson (4)
[ 1 T a i t  (1)
347
Thomas Weddell (69)
Robert  Wilson (144)
Will iam Wightman (11) 
Thomas Young (38)
( i i i )  PROCURATORS IN THE COURT OF THE OFFICIAL 
PRINCIPAL 1541-53
The number o f  p r i n c i p a l ' s  c o u r t  p r o c u r a t o r s  t h a t  can be 
e s t a b l i s h e d  w i thou t  an Act Book i s  very  sm a l l ;  t o  t h e  fo l lo w in g  
names can p ro b a b ly  be added one or  two more from th e  S t  Andrews 
Acta (see  above,  102).
Hugh W isha r t ,  p r o c u r a t o r  f i s c a l  
Will iam A r thou r ,  p r o c u r a t o r  f i s c a l  
Thomas Harvy 
John Rober tson
( iv )  PROCURATORS IN THE COURT OF THE COMMISSARY 
OF THE CHAPEL ROYAL
The fo l lo w in g  names appea r  in  the  s u r v iv in g  r e c o r d s  o f  
t h e  S t i r l i n g  chape l  r o y a l  c o u r t ,  bu t  i t  should  no t  n e c e s s a r i l y  be 
assumed t h a t  t h e i r  p r a c t i c e  was con f ined  to  t h a t  c o u r t .  John 
Abercrombie may well  be i d e n t i f i a b l e  w i th  th e  Loth ian  p r o c u r a t o r  
o f  t h a t  name, w h i le  Robert  Learmonth may be one o f  th e  p r o c u r a t o r s  
o f  t h a t  name who p r a c t i s e d  a t  th e  Dunblane c o u r t .
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John Abercrombie 
Andrew Auchtermuchty 
Alexander Chalmer 
John Crathy 
Thomas Harvy 
Rober t  Learmonth 
[ ] L i s t a r
Will iam Matheson
(v) PROCURATORS IN THE COMMISSARIAT COURT OF 
DUNBLANE 1551-55
The Dunblane c o u r t  p r o c u r a t o r s  seem to  have been dominated 
by one p a r t i c u l a r  fam i ly ;  i t  i s  no t  c l e a r  whe ther  e i t h e r  Malcolm 
Drummond's or  John Learmonth 's  appointment as p r o c u r a t o r  f i s c a l  
was on a permanent  b a s i s  s i m i l a r  to  t h a t  o f  th e  appoin tm ents  o f  
t h e  S t  Andrews p r o c u r a t o r s  f i s c a l ,  or  whether i t  was an ad hoc 
ap p o in tm e n t .
John Angus
Malcolm Drummond, p r o c u r a t o r  f i s c a l  
David Gourlay
John Learmonth,  p r o c u r a t o r  f i s c a l  
Rober t  Learmonth Snr,
Robert  Learmonth J n r .
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Ci) FIRST INSTANCE SENTENCES IN THE OFFICIALS' COURTS
Matrimonia l  
Teinds  and r e n t s  
Execu try  
Debt
Defamation
Benef ices
Assau l t /H om ic ide
C o n t ra c t
P a r i s h  C le rks
A bso lu t ion
I n t e r l o c u t o r s
Other
Loth ian
1539-51
24
41
110
105
27
2
40
3
2
28 
3
TOTAL 385
S t  Andrews 
1541-53
55
98
82
61
5
11
8
36
5
16
;84
( i i ) ORIGINS OF DIOCESAN APPEALS TO ST ANDREWS, 1541-1553
Lothian
Aberdeen
Brechin
C a i th n es s
Dunblane
Upheld
16
4
11
3
4
R ejec ted
45
7
4
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upheld  R e jec te d
Dunkeld 9 12
Moray 9 3
Orkney - 3
Ross 2 4
Glasgow 1 1
Others^  3 1
2Appeal r e l a t e d  a c t i o n s  6
T o t a l  d io c esa n  a ppea ls  146
Appeals  to  Rome 40
TOTAL 192
One appea l  from a s e n te n c e  o f  th e  b ishop  o f  L i b a r i a ,  one from 
th e  j u r i s d i c t i o n  o f  C u r r i e ,  one from a s e n ten c e  o f  t h e  p r e v io u s  
o f f i c i a l ,  and one from a sen ten c e  o f  the  commissary-depute  o f  
th e  commissary g e n e ra l  o f  S t  Andrews.
That  i s ,  a c t i o n s  r e t a i n e d  f o r  f u r t h e r  h e a r i n g  by th e  o f f i c i a l  
p r i n c i p a l  a f t e r  th e  appea l  had been uphe ld ,  and a c t i o n s  
c o n t e s t i n g  e x c e p t io n s  o f  d e s e r t i o n  o f  appea l .
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The fo l lo w in g  m a t e r i a l  i s  des igned  t o  p ro v id e  a b a s i c  
i l l u s t r a t i o n  o f  some o f  t h e  p r o c e d u r a l  s t e p s  d i s c u s s e d  above in  
th e  s e c t i o n  'Procedure* ( to  which r e f e r e n c e  w i l l  be made by a 
page number i n  b r a c k e t s ) .  I t  c o n s i s t s  o f  t h r e e  p a r t s :  the
f i r s t  c o n t a in s  th e  t h r e e  forms o f  c i t a t i o n  as used by th e  o f f i c i a l  
p r i n c i p a l  o f  S t  Andrews i n  th e  l a t e  f i f t e e n t h  c e n t u r y  which, 
a l though  o f  an e a r l i e r  d a t e  than  th e  o t h e r  m a t e r i a l ,  p ro b ab ly  d i f ­
f e r e d  l i t t l e  from th e  forms in  use  i n  th e  1540s; th e  second p a r t  
c o n s i s t s  o f  a s e r i e s  o f  e x t r a c t s  from d i f f e r e n t  c ases  which i l l u s ­
t r a t e  th e  v a r io u s  d i e t s  and sequences o f  a c o n t e s t e d  a c t i o n ;  and 
t h i r d l y  the  s u c c e s s iv e  s t a g e s  o f  two in d i v i d u a l  a c t i o n s  a re  g iven 
in  f u l l .
(P a r t  1)
These t h r e e  forms o f  th e  b a s i c  c i t a t i o n  a r e  t aken  from a 
l a t e  f i f t e e n t h  c e n t u r y  m anusc r ip t  which i l l u s t r a t e s  some o f  th e  
p ro c e d u ra l  forms o f  th e  c o u r t  o f  t h e  o f f i c i a l  p r i n c i p a l  i n  th e  
t ime o f  th e  Archbishop Schevez (1476-1497) ,  and which i s  known as 
' t h e  common-place book o f  John .  Gray'  (NLS, Adv. MS 3 4 . 7 .3 ,  
f o . 30v) .
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C i t a t i o  i n  prima forma
' O f f i c i a l i s  S a n c t i a n d r e e e  c u r a t o  e c c l e s i e  p a r o c h i a l i s  
de C seu c u i l i b e t  a l t e r i ,  sa lu tem.  Vos p rec ip im us  
e t  mandamus quatenus  l e g i t t i m e  c i t e t i s  N quod 
comparent  coram n ob is  seu  comra issa r i i s  n o s t r i s  
p l u r i b u s  au t  uno i n  e c c l e s i a  b e a t i  Leonardi  i n f r a  
c i v i t a t e m  S a n c t i a n d r e e , d i e  X mensis  J a n u a r i i  i n -  
s t a n t i s  b o ra  causarum, ad i n s t a n t i a m  de M, super  
s i b i  o b j i c i e n d i s  r e s p o n s u ru s  e t  j u r e  p e r i t u r u s ' .
C i t a t i o  i n  secunda forma
’O f f i c i a l i s  S a n c t i a n d r e e  c u ra t o  e c c l e s i e  de C, 
sa lu tem.  Quia l i c e t  a l i a s  N, d i c t e  e c c l e s i e  
p a ro c h ia n u s ,  de mandate n o s t r o  l e g i t t i m e  c i t a t u s  
f u e r i t  ad comparendum coram nobis  c e r t i s  d i e  e t  
loco s i b i  a s s i g n a t i s  ad i n s t a n t i a m  M r e s p o n s u r u s ,  
non comparuit  sed se co n tu m a c i t e r  a b s e n t a v i t ,  uno 
i n s t a n t e  coram nob is  d i c t i  M p r o c u r a t o r e  e t  i p s i u s  
non compare.ntem contumaciam accusando,  ipsum con- 
tumacem repu tav im us  quern vos contumacera p resen tem 
d e n u n c i e t i s  c i t a n d o  eundem l e g i t t i m e  quod corapareat 
coram nob is  seu com m issa r i i s  p l u r i b u s  au t  uno in  Y 
ecc le s iam  q u in to  d i e  X mensis  bo ra  causarum ad 
i n s t a n t i a m  M, super  s i b i  o b j i c i e n d i s  r e s p o n s u ru s  e t  
j u r e  p e r i t u r u s  sub pena s u sp e n s i o n i s  ab i n g r e s s u  
e c c l e s i e ’ .
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C i t a t i o  i n  t e r t l a  forma l
---------------------------------------------------------------------------------------------------------------------------- j’O f f i c i a l i s  S a n c t i a n d r e e  e t c .  sa lu tem.  Quia l i c e t  |
a l i a s  N p a r o c h i a n u s ,  de mandate n o s t r o  jam u n ic a  |
Iv ic e  pro  s i m p l i c e ,  secunda sub pena [ s u s p e n s i o n i s j  1
ab i n g r e s s u  e c c l e s i e  l e g i t t i m e  c i t a t u s  f u i s s e t  ad j
comparendum coram n ob is  c e r t i s  d ie  e t  loco a s s i g -  i1n a t i s  ad i n s t a n t i a m  M re s p o n s u r u s ,  non com para i t  J
sed se c o n tu m a c i t e r  a b s e n t a v i t ,  uno i n s t a n t e  coram j
nob is  M p r o c u r a t o r e  e t  i p s i u s  non comparen tem con- |
tumaciam accusando ,  ipsum primo reputavim us  J
contumacem secundo eundem ab i n g r e s s u  e c c l e s i e  |
suspendabamus p r o u t  in  h i i s  s c r i p t i s  suspendimus,
I1c i t a n d o  eundemNicholaium quod compareat  coram ^
n ob is  seu  com m issa r i i s  i n  e c c l e s i a  h o ra  causarum, j
super  s i b i  o b j i c i e n d i s  re sp o n su ru s  e t  j u r e  j
Ip e r i t u r u s  sub pena excom m unica t ion is ' .  j
( P a r t  2)
With the  e x c e p t io n  o f  two a c t s  o f  m on i t ion  a l l  the  
fo l lo w in g  e x t r a c t s  a re  t a k e n  from Acta I .
i .  The f i r s t  i l l u s t r a t e s  the  s h o r t e s t ,  and one o f  the  most
common, o f  t h e  Act Book e n t r i e s ,  r e c o r d i n g  the  p o i n t  a t  which the  
l i b e l  was fo rm a l ly  r e g i s t e r e d  (205)•
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fo .  6 r .
Eodem d ie  Adam Brounle p r o p o n i t  c o n t r a  dominum 
Archibaldum F a i r b a i r n e .
i i .  The i n i t i a t i o n  o f  an a c t i o n  by means o f  a p e t i t i o n  a f f o r d s
us c o n s i d e r a b l y  g r e a t e r  d e t a i l  (205) .  The fo l lo w in g  example i s  
p a r t i c u l a r l y  i n t e r e s t i n g  s in c e  t h e  a c t i o n  was p receded  by the  
appointment o f  a c u r a t o r  t o  t h e  p u r s u e r .
fo .  22v.
Eodem d i e  Johannes  David p e c i i t  Johannem Wilsoun 
s i b i  i n  cura torera d a r i  ad l i t e s  e t  n é g o c i a ,  quern 
judex  c o n c e s s i t ,  qu i  j u r a v i t  de f i d e l i  admin is -  
t r a t i o n e .  E t ' s t a t i m  idem Johannes David cum 
consensu  d i c t i  Wilsoun s u i  c u r a t o r i s  p e c i i t  Andream 
C a i r n i s  e t  Cuthbertum C a i r n i s  e x e c u to re s  sa l tern 
bonorum i n t r o m i s s o r e s  quondam C r i s t i n e  Burne,  
eorumdem r a a t r i s ,  com pe l l i  ad s i b i  p e t e n t i  p e r -  
s o l v e r e  summam septem l i b ra ru m  monete Scocie  p e r  
quondam Elenam Westoun, raatrem p e t e n t i s ,  c u s to d i e  
seu deponendi cause concessarum in  manibus d i c t e  
C r i s t i n e  p e r  spa t ium duorum annorum u l t im e  e l a p s -  
orura a u t  c i r c i t e r  conservandam u t i l i t a t i  d i c t i  
J ohann is  David,  p r o u t  a r t i c u l a t u r  e t  d é c r é t a  cop ia ;  
ad respondendum J o v i s  p a r t i b u s  c i t a t i s .
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i i i .  Our nex t  example comes from th e  same a c t i o n  and shows 
how, a t  th e  s t a g e  ad respondendum, t h e  case  would p rocédé  d i r e c t  
t o  l i t i s c o n t e s t a t i o n  i f  th e  p e t i t i o n  (or  l i b e l )  was simply den ied  
by th e  defence  (206).
fo .  24v.
In  causa  Davy ( s i c )  e t  c u r a t o r i s  c o n t r a  Garn is
( s i c )  in  t e rm ino  ad respondendum p e t i t i o n i ,  n e g a ta
e t  l i t e  c o n t e s t a t a  p e r  P e b l i s  p rocu ra to rem  d ic to rum 
G arn is ,  ad ponendum e t  a r t i cu la ndum  e t  probandum 
pro  prima M ar t i s  p a r t e  e t  p r o c u r a t o r e  c i t a t i s .
i v .  In the  case  o f  David v. Gai rns  a d i e t  o f  p r o o f  was
a ss ig n e d  immedia te ly  a f t e r  l i t i s c o n t e s t a t i o n ;  more u s u a l l y  th e  
n e x t  d i e t  would be s imply  one ad ponendum e t  a r t i c u la n d u m  (207),
as was th e  case  i n  th e  a c t i o n  o f  th e  F r i a r s  P reache r  a g a i n s t  the
dean o f  Haddington:  J
fo .  61 r.
In causa  p r i o r i s  e t  conventus  l o c i  f r a t r o r u m  
p re d ic a to ru m  b u rg i  de Edinburgh e t  Adamson 
c o n t r a  Myll i n  t e rm ino  ad ponendum e t  a r t i c u ­
landum l i t t e r a t o r i e  s u s c i t a t o ,  p r o d u c t i s  
a r t i c u l i s  ju ramento  p a r t i s  p r e s t i t o ,  ad it
publicandum e ra s  p a r t e  e t  p r o c u r a t o r e  c i t a t i s .
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V .  The nex t  d i e t  o f  t h i s  a c t i o n  simply saw th e  formal
p u b l i c a t i o n  o f  t h e  ' a r t i c l e s ’ (208) :
fo .  63r .
In  causa  f r a t r u m  p r e d ic a to ru m  e t  Adamson c o n t r a  
Myll in  t e rm ino  ad publicandum a r t i c u l e s ,  p u b l i c a t i s  
ad probandum pro  p r im a l i t t e r a t o r i e  i n s t a n t e  
p r o c u r a t o r e  C o u t i s .
v i . In th e  f o l l o w in g  example th e  de fende r  r e f e r r e d  th e  
c o n t e n t s  o f  the  p e t i t i o n  to  th e  p u r s u e r ' s  oa th  b e f o r e  i t  had 
r eached  the  s t a g e  o f  p r o b a t i o n .
fo .  113v.
In causa  Pe ty  c o n t r a  Broune in  te rmino  ad ponendum 
e t  a r t i c u la n d u m  l i t t e r a t o r i e  s u s c i t a t o ,  d i c t u s  
Broune r e t u l i t  c o n t e n t a  in  p e t i t i o n e  ju ramento  
d i c t i  Pe ty ,  ad jurandum l i t t e r a t o r i e  i n s t a n t e  
p r o c u r a t o r e  Young a c c e p t a n t e  hujusmodi r e l a t i o n e .
v i i .  The p r o o f  o f  a l i b e l  g e n e r a l l y  in vo lved  e i t h e r  documents 
or  w i tn e s s e s ;  in  h i s  a c t i o n  a g a i n s t  George Henr ison  Edward S i n c l a i r  
produced  b o th ,  in  two s u c c e s s i v e  p ro b a to r y  d i e t s  (211-16) :
fo .  2,17v.
In causa  S i n c l e r e  de Dryden c o n t r a  Henr ison  in  
te rm ino  ad probandum pro  prima l i t t e r a t o r i e
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s u s c i t a t o ,  p roduc to  Alexandro Young Michaele 
T u l lo ch  ju r a ra en t i s  p r e s t i t i s ,  e t  p roduc to  uno 
in s t ru m en to  sub s i g i l l o  e t  s u b s c r i p t i o n e  Johann is  
Sco t  p u b l i c i  n o t a r i i  p r e s b y t e r i ,  uno p r e c e p to  
s a i s i n e  sub s i g i l l o  ro tundo  e t  s u b s c r i p t i o n e  manu- 
a l i  bone memorie J a c o b i  S a n c t i a n d re e e  a r c h i e p i s c o p i , 
e t  uno in s t ru m e n to  sub s i g i l l o  e t  s u b s c r i p t i o n e  
m a g i s t r i  J a c o b i  Murray n o t a r i i  p u b l i c i  e t  r e p e t i t i s  
eisdem in  modo p r o b a t i o n i s ;  pro  secunda l i t t e r ­
a t o r i e  i n s t a n t e  p r o c u r a t o r e  p r e d i c t o  e t  in  pena 
contumacie  d i c t i  Henr ison  l i t t e r a t o r i e  c i t a t i .
fo .  224r.
In causa  domini  Dryden c o n t r a  Henrison  i n  te rm ino 
l i t t e r a t o r i e  s u s c i t a t o  ad probandum pro  secunda ,  
p r o d u c t i s  Willelmo Ramsay de Po ltoun  Jacobo 
S i n c l e r e  ju r a m e n t i s  p r e s t i t i s ,  pro  t e r t i a  l i t t e r ­
a t o r i e  i n s t a n t e  p r o c u r a t o r e  Abircrummy e t  i n  pena 
contumacie d i c t i  Henri son  l i t t e r a t o r i e  c i t a t i  e t  
non coraparen ti s .
v i i i .  Henr ison  appea rs  to  have conceded the  a c t i o n  by d e f a u l t ,
bu t  i n  th e  case  o f  David v. C a i rn s  th e  p r o d u c t io n  o f  p r o o f  was f o l  
lowed by the  s t a g e  ad opponendum and th e  s t a t e m e n t  o f  ' g e n e r a l  
o b j e c t i o n s '  (216):
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£o. 49r .
In causa  David e t  c u r a t o r i s  c o n t r a  C a i r n i s  in  
te rm ino  ad opponendum, P e b l i s  p r o c u r a t o r  o b j e c i t  
g e n e r a l i t e r  o b j e c t i o n e s  j u r i s ;  ad concludendum 
V ener is  p r o c u r a t o r i b u s  P e b l i s  e t  Wilson c i t a t i s .
i x .  The m a j o r i t y  o f  e x c e p t io n s  were r a i s e d  a t  t h e  s t a g e
ad respondendum l i b e l l o  (223) and a d i e t  would be a s s ig n e d  to  
answer t h e  e x c e p t io n :
fo .  14r.
In causa  Hamilton c o n t r a  Douglas in  t e rm ino  ad 
respondendum l i b e l l o ,  p ro d u c ta  e x c e p t io n e ,  ad 
respondendum M e rc u r i i  p r o c u r a t o r i b u s  P e b l i s  e t  
Wilson c i t a t i s .
X .  In t h i s  p a r t i c u l a r  a c t i o n  th e  p u r s u e r ' s  p r o c u r a t o r
d e c l a r e d  t h a t  th e  e x c e p t io n  was i n a d m is s ib l e  (225) ,  and the  i s s u e  
was l e f t  to  the  d e c i s i o n  o f  th e  judge:
fo .  16r.
In causa  e x c e p t i o n i s  Douglas c o n t r a  Hamilton in  
te rm ino  ad respondendum e x c e p t i o n ! ,  Wilson p r o c u r a t o r  
d i x i t  j u r a  minime adm i t t enda ;  ad in te r loquendum 
e ra s  p r o c u r a t o r i b u s  Wilson e t  P e b l i s  c i t a t i s .
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""a-:
x i .  A s i m i l a r  s t a g e  ad in te r loquendum was reac hed  e a r l y  i n  
th e  a c t i o n  o f  S i n c l a i r  v,  Dryden; i n  t h i s  case H e n r i s o n ' s  
ex c e p t io n s  were r e j e c t e d  (225) :
fo .  32v.
In causa  e x c e p t i o n i s  Henr ison  c o n t r a  S i n c l e r e  de 
Dryden in  te rm ino  ad in te r loquendum ,  judex  r e p u l i t  
e x c e p t io n e s  p r o u t  s i g n a n t u r ;  ideo ad respondendum 
l i b e l l o  V ener is  p r o c u r a t o r i b u s  Abircrummy e t  
P e b l i s  c i t a t i s .
x i i .  L a te r  i n  t h e  same a c t i o n  Henr ison  r a i s e d  a f u r t h e r  
e x c e p t io n ;  t h i s  t ime S i n c l a i r ' s  p r o c u r a t o r  chose t h e  a l t e r n a t i v e  
t a c t i c  o f  denying th e  e x c e p t io n  and l e t t i n g  i t  p a s s  to  
l i t i s c o n t e s t a t i o n  (225) ;
fo .  56v.
In causa  e x c e p t i o n i s  Henr ison  c o n t r a  S i n c l e r e  de 
Dryden in  t e rm ino  ad respondendum e x c e p t io n !  l i t t e r ­
a t o r i e  s u s c i t a t o ,  Abircrummy p r o c u r a t o r  n e g a v i t  
exceptionem e t  supe r  i l i a  l i t e  c o n t e s t a t a  p e r  
p r o c u r a t o r e s  Abircrummy e t  P e b l i s ,  ad probandum 
pe re m p to r i e  ad octavum eisdem c i t a t i s .
x i i i .  The nex t  t h r e e  e x t r a c t s  concern the  p r o d u c t i o n  o f  j u r a  
(228) ;  a l though  th e  e f f e c t  o f  t h e s e  o b j e c t i o n s  was s i m i l a r  t o  t h a t  
o f  e x c e p t io n s ,  th e y  c l e a r l y  invo lved  a d i f f e r e n t  approach:
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“I
fo . 17v.
In causa  Douglas c o n t r a  F a l s / d e  de eodem in  te rm ino 
ad respondendum p e t i t i o n i ,  Wilsoun p r o c u r a t o r  
f a t e b a t u r  c o n t e n t a  in  o b l i g a t i o n e  p ro d u c ta  v e r a  sed 
d i x i t  summa i n  eadem c o n t e n t a  minime p e rs o lv e n d u  
p r o p t e r  j u r a  e t  r a t i o n e s  dandas ;  ad porr igendum 
j u r a  l i t t e r a t o r i e  p r o c u r a t o r i b u s  Wilsoun e t  Wychtman 
c i t a t i s ;  e t  Wychtman p r o c u r a t o r  Douglas a c c e p t a v i t  
c o n f e s s a t a  p e r  Wilsoun p rocu ra to rem  F a lsyde .
fo .  18v.
In causa  ju r ium  Fa lsyde  c o n t r a  Douglas in  te rm ino 
ad porr igendum j u r a ,  p r o d u c t i s  j u r i b u s ,  ad r e s p o n d ­
endum V ener is  p r o c u r a t o r i b u s  Wilsoun e t  Wychtman 
c i t a t i s .
fo .  20v. '•1
In causa  ju r ium  Fa lsyde  c o n t r a  Douglas i n  te rm ino  :|
ad respondendum j u r i b u s ,  Wychtman p r o c u r a t o r  a c c e p t -  ]
a v i t  j u r a  i n  quantum f a c i t  [ ] e t  d i x i t  eadem ;|
minime adm i t t enda  r e s p e c t u  p e t i t i o n i s  e t  o b l i g a t i o n i s ; 4iad in ter loquendum  J o v i s  p r o c u r a t o r i b u s  Wilsoun e t  1
IWychtman c i t a t i s .
x iv .  In  th e  fo l lo w in g  examples a r e p l i c a  was used  t o  answer
th e  e x c e p t io n .  At th e  d i e t  ad duplicandum the  defence  a p p a r e n t ly
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did  n o t  appea r ,  or  d e c l in e d  to  a v a i l  i t s e l f  o f  the  d i e t ,  and the  
p u r s u e r ' s  p r o c u r a t o r  demanded t h a t  th e  d i e t  be ' c i rc umduced ' .
Note how th e  d e s i g n a t i o n  o f  th e  s u i t  a l t e r n a t e d  between 'Wardlaw v.  
Wauchop' and 'Wauchop v.  Wardlaw' as  the  i n i t i a t i v e  in  the  a c t i o n  
changed hands (229) :
fo .  lOv.
In causa  Wardlaw c o n t r a  Wauchop in  te rm ino ad 
respondendum p e t i t i o n i ,  p ro d u c ta  e x c e p t io n e ,  ad 
respondendum Lune p r o c u r a t o r i b u s  Sleichman e t  
Wilsoun c i t a t i s .
fo .  H r .
In causa  e x c e p t i o n i s  Wauchop c o n t r a  Wardlaw in  
te rm ino  ad respondendum e x c e p t i o n i ,  p ro d u c ta  
r e p l i c a ,  ad duplicandum M ercu r i i  p r o c u r a t o r e  
Wilsoun e t  p a r t e  c i t a t i s .
fo .  12v.
In  causa  r e p l i c e  Wardlaw c o n t r a  Wauchop in  te rmino 
ad duplicandum, Wilsoun p r o c u r a t o r  p r o t e s t a b a t u r  
quod c e d e r e t  s i b i  pro te rm ino ;  ad in te r loquendum 
V ener is  p r o c u r a t o r i b u s  Wilsoun e t  Sleichman c i t a t i s .
XV .  Among th e  l o n g e s t  e n t r i e s  i n  Acta I a re  t h e  r e c o r d s  o f
p e t i t i o n s  f o r  t h e  r e c o v e ry  o f  t e i n d s .  Th is  example i s  p a r t i c u l a r l y
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i n t e r e s t i n g  as an i l l u s t r a t i o n  o f  t h e  c o n t r a c t i o n  o f  p rocedure  
p o s s i b l e  i n  a summary p ro c e s s  (232) .  The f o l i o  i s  s l i g h t l y  
damaged bu t  n o th in g  o f  impor tance  has been l o s t .
fo .  2 r .
Eodem d ie  m a g i s t e r  Rober tus  Wynrem, c o l l e c t o r  
r e c e p t o r  f a c t o r  e t  p r o c u r a t o r  v e n e r a b i l i s  p a t r i s  
J a c o b i  commendatari i  p e r p e t u i  p r i o r a t u s  e c c l e s i e  
m e t r o p o l i t a n e  S a n c t i a n d r e e  e t  v e n e r a b i l i s  v i r i  
dompni Johann is  Wynrem s a c r e  t h é o l o g i e  p r o f e s s o r i s  
d i c t e  e c c l e s i e  s u p p r i o r i s  e t  ejusdem sede vaca n te  
v ic a r io ru m  genera l ium  e t c ,  s p e c i a l i t e r  c o n s t i t u t u s ,  
p e c i i t  nobilera dominum Georgium dominum Seytoun 
[and t w e n t y - e i g h t  c o l l e a g u e s ]  e t  ipsorum quem libe t
3excommunicari e t  excommunicationis  s e n te n t i a m  i
i n c i d i s s e  p r o p t e r  i n j u s t a m  in t ro ra is s ionem cum J
’idecimis  ? [ g a r b a l i b u s ]  granorura ?[suorum] r e s p e c t i v e  j
c re s c e n t iu m  i n f r a  dic tara t e r r a m  de K i r k l i s t o u n  croppe I
anni  MDXLVI absque l i c e n t i a  e t  f a c i l i t a t e  p r e f a t i
1m a g i s t r i  R o b e r t i  c o l l e c t o r i s  r e c e p t o r i s  f a c t o r i s  e t  4
p r o c u r a t o r i s  a n t e d i c t i ,  e t  p r o p t e r  abductionem 
suorum granorum eisdem minime l e g i t t i m e  d e c i m a t i s  
[ 1 e t  p e r t u r b a t i o n e  ejusdem m a g i s t r i  R obe r t i
e t  suorum ? [ c u i u s l i b e t ]  i n  dec im a t ione  e t  p a c i f i c a  
abduc t ione  decimarum te r r a r u m  hujusmodi p o s t  e t  
c o n t r a  tenorem l i t t e r a r u m  m on i to r ia l iu ra  in s u p e r
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emanatarum e t  executariun,  e t  p r o p t e r  con t raven t ionem  
t e n o r i s  l i t t e r a r u m  m o n i to r i a l iu m  hujusmodi p o s t  
earumdem executionera.  Et q u ia  n u l l i  com parue run t , 
judex  a s s i g n a v i t  l i t t e r a t o r i e  ad probandum p rem issa  
e t  eodem d i e  ad ponendum e t  a r t i cu la n d u m  p a r t i b u s  
p r é m u n i t i s  i n s t a n t e  m a g i s t ro  Rober t  Wynrem p r e d i c t o ,  
e t  in  pena contumacie omnium a l io rum c i t a to r u m  
vocatorum e t  minime comparentium.
fo .  5v.
In causa  p e t i t i o n i s  summarie Wynrem c o n t r a  Georgium 
dominum Seytoun [ and seven teen  c o l l e a g u e s ]  i n  te rmino 
l i t t e r a t o r i s  s u s c i t a t o  ad probandum p e re m p to r i e  e t  
ponendum e t  a r t i c u la n d u m ,  p r o d u c t i s  Johanne H i l l ,
Gavino H i l l ,  Alexandro Spens,  Willelmo Riche j u r a ­
raentis  p r e s t i t i s  e t  d e c r e t i s  l i t t e r i s  super  p a r t i b u s  
c i t a t i s  ob non respons ionem a r t i c u l i s ,  ad opponendum 
e t  proponendum omnes l i t t e r a t o r i e  i n s t a n t e  p a r t e  
Wynrem, e t  in  pena contumacie reorum c i t a to r u m .
x v i . The o t h e r  p o p u la r  form o f  summary a c t i o n  was th e  cedu la
(254 -6 ) ,  he re  seen s u c c e s s f u l l y  a p p l i e d  in  th e  cou rse  o f  a s i n g l e  d i e t
fo .  28v.
Eodem d ie  M ar io ta  Thomson cum consensu I s o b e l l e  
Wricht  sue m a t r i s  p e c i i t  a Willelmo Crans toun ,
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ex ec u to re  quondam Mariot e  Smyth sue sponse ,  unam 
flammeam, v u l g a r i t e r  *ane lynnyn c e r c h e ' ,  p e r  
d ic tam defunctam p e t e n t i  lega tam e t  d e t u l i t  suo 
ju ram en to ,  qu i  f a t e b a t u r  e t  j u d i c a l i t e r  d e l i b e r a v i t  
d ic tam flammeam p e t e n t i b u s .
x v i i .  F i n a l l y  came th e  c o s t s ,  dec reed  in  t h i s  case  in  th e  s i l e n t  
p re s e n c e  o f  th e  l o s e r :
fo .  217r.  3
■IIn  causa  Jak  c o n t r a  Warrok in  te rmino ad taxandum fI
expensas  l i t t e r a t o r i e  s u s c i t a t o ,  judex t a x a v i t  jIexpensas  ad x i x  s o l i d o s  e t  d e c r e v i t  m o n i t o r i a l e s  |
i
i n  forma i n s t a n t e  p r o c u r a t o r e  Wilsoun e t  in  j
ip r e s e n c i a  d i c t i  Warrok c i t a t i  e t  t a c e n t i s .
'jx v i i i .  Moving away from c o n t e s t e d  a c t i o n s ,  t h e  fo l l o w in g  t h r e e  |Ie x t r a c t s  i l l u s t r a t e  a c t s  o f  m oni t ion  as they  were r eco rded  in  th e  |
Loth ian  c o u r t  and in  th e  c o u r t  o f  th e  commissary o f  Dunblane; th e  |
second i s  taken  from th e  Lo th ian  Acta I I  and i s  t y p i c a l  o f  the  |
more w eighty  agreements t h a t  were r e g i s t e r e d ,  and s u b se q u e n t ly  |
d e l e t e d ,  i n  i t s  pages .  ji'I
Acta I ,  fo .  18r .  I
Eodem d ie  judex  monuit  Johannem Young ad s a t i s f a c i e n d u m  |
M ar io te  Wallace v i i i  s o l i d o s  x i  d e n a r i o s  in  f e s t o  
s a n c t e  Thome a p o s t o l i  proximo.
365
Acta I I ,  £o. 22r.
Quo d i e  Johannes Ogilvy de B a l l in s h o  monitus e s t  
ex sua  p r o p r i a  c o n f e s s io n e  sub pena  excommunica­
t i o n i s  su b m i t ten s  se n o s t r e  j u r i s d i c t i o n i  i n  hoc 
casu  ad persolvendum Alexandro Guthre burgense  de 
Edinburgh summam centum l ib r a ru m  monete Scoc ie  in  
f e s t o  p e n t e c o s t e  proximo, pro  quaquidem summa d i c ­
t u s  Johannes a c t i t a t u s  e x t a t  in  l i b r i s  domini 
T h e s a u r i e  d i c t o  Alexandro .  [d ie  nono mensis 
F e b r u a r i i  anno MDLII d e l e t u r  penes actum de man­
d a t e  A lexand r i  G u t h r e ] .
Dunblane A cta ,  f o .  5 r .
Quo d i e  monitus  e s t  M aur ic ius  Duncane ex e i u s  
p r o p r i a  c o n f e s s io n e  ad persolvendum e x e c u to r ib u s  
quondam N i c h o l a i i  F in l a s o n  annuatim v s o l i d o s  usque 
so lu t ionem  xxv so lidorum i n c ip i e n d o  primam 
so lu t ionem  i n f r a  h in c  e t  dominicam quadragesime,  
e t  s i c  annuat im sub pena excommunicat ionis .
(P a r t  3)
i .  There fo l low  th e  f u l l  r e p o r t s  o f  two c o n t e s t e d  a c t i o n s .
There i s  no one a c t i o n  t y p i c a l  o f  th e  s u i t s  r e c o rd e d  i n  Acta I ,  bu t  
th e s e  two c o n t a i n  many r e p r e s e n t a t i v e  f e a t u r e s .  The f i r s t  was
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i n i t i a t e d  by a l i b e l  bu t  was c o n t e s t e d  on an e x c e p t io n ,  and a l though  
no s e n ten c e  was ever  r e c o rd e d  th e  a c t i o n  d id  reach  the  a s s i g n a t i o n  
o f  a d i e t  ad s e n te n t i a n d u m , so i t  may have been s e t t l e d  ou t  o f  c o u r t .  
Two f e a t u r e s  t o  be no ted  a r e  t h e  ’c o n t i n u a t i o n ’ , o r  pos tponement,  o f  
th e  f i r s t  d i e t  ad respondendum which was a common p ro c e d u re ,  and 
s econd ly  th e  d i e t  ’ad repor ta ndum '  which was a s s ig n ed  t o  h e a r  th e  
r e s u l t s  o f  th e  l e t t e r s  d i r e c t e d  a g a i n s t  two absen t  w i tn e s s e s  ( fo .  28r)
Acta I ,  fo .  8 r .  Wednesday 27 October 1546 
Eodem d ie  Jacobus  Hammilton p r o p o n i t  c o n t r a  Petrum 
Hammilton, da to  l i b e l l o  ad respondendum ad octavum 
p a r t e  e t  p r o c u r a t o r e  c i t a t i s .
fo .  lOv. Thursday 4 November
In causa  Hammilton c o n t r a  Hammilton in  te rm ino  ad 
respondendum l i b e l l o ,  c o n t i n u a t u r  usque Lune p r o ­
c u r a t o r i b u s  Wilsoun e t  Ker c i t a t i s .
fo .  H r .  Monday 8 November
In causa  Hammilton c o n t r a  Hammilton in  te rm ino  ad 
respondendum l i b e l l o ,  judex  d e c r e v i t  l i t t e r a s  
i n s t a n t e  p r o c u r a t o r e  Wilsoun.
fo .  13v. F r id a y  12 November
In causa  Hammilton de K yncav i l l  c o n t r a  Hammilton 
in  t e rm ino  ad respondendum l i b e l l o  l i t t e r a t o r i e
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s u s c i t a t o ,  p r o d u c t a  ex c e p t io n e  ad respondendum 
Lune p r o c u r a t o r i b u s  Wilsoun e t  Ker c i t a t i s .
£o. 14r.  Monday 15 November
In causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton 
i n  te rm ino  ad respondendum e x c e p t i o n i ,  Wilson 
p r o c u r a t o r  d i x i t  exceptionem minime admittendam; 
ad in te r loquendum e r a s  p r o c u r a t o r i b u s  P e b l i s  e t  
Wilsoun c i t a t i s .
fo .  15v. Tuesday 16 November
In causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton 
in  te rm ino  ad in te r loquendum ,  judex  admisi t  primam 
exceptionem; ad contes tandum l i t e m  e r a s  p r o c u r a t o r i b u s  
P e b l i s  e t  Wilsoun c i t a t i s .
fo .  16r. Wednesday 17 November
In causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton in  
te rm ino  ad contes tandum l i t e m ,  n e g a t a  e t  l i t e  c o n t e s t ­
a t a  p e r  p r o c u r a t o r e s  Wilsoun e t  P e b l i s ,  ad probandum 
pe rem pto r ie  ad octavum p r o c u r a t o r i b u s  p r e d i c t i s  
c i t a t i s .
fo .  20r.  Wednesday 24 November
In causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton in  
te rm ino  ad probandum p e re m p to r i e ,  p r o d u c t i s  a r t i c u l i s
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Henrico  P o lw ar t ,  Thoma H er ing ,  Thoma Ker, M argare ta  
Douglas j u r a m e n t i s  p r e s t i t i s  e t  d e c r e t i s  l i t t e r i s  
supe r  Willelmo U c h i t r e ,  Johanne Hardy t e s t i b u s  con- 
tum acibus ,  ad repor tandum l i t t e r a t o r i e  ad octavum 
p r o c u r a t o r i b u s  P e b l i s  e t  Wilsoun c i t a t i s .
fo .  28r .  Thursday 9 December
In  causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton in  
te rm ino  ad repor tandum l i t t e r a s  l i t t e r a t o r i e  s u s c i ­
t a t o ,  p r o d u c t i s  Johanne Hardy Willelmo U c h i t r e  
t e s t i b u s  contumacibus  quos judex  d e c r e v i t  absolvendos  
e t  ju r a m e n t i s  p r e s t i t i s ,  ad publicandum S a b b a t i  p r o ­
c u r a t o r i b u s  Wilsoun e t  P e b l i s  c i t a t i s .
fo .  30v. S a tu rd ay  11 December
In causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton in  
te rm ino  ad publicandum p r o d u c ta ,  p u b l i c a t i s  ad 
opponendum J o v i s  p r o c u r a t o r i b u s  P e b l i s  e t  Ker c i t a t i s .
fo .  34v. Thursday 16 December
In causa  e x c e p t i o n i s  Hammilton c o n t r a  Hammilton in 
te rm ino  ad opponendum, Wilsoun p r o c u r a t o u r  g e n e r a l i t e r  
o b j e c i t  o b j e c t i o n e s  j u r i s ;  ad concludendum Lune 
p r o c u r a t o r i b u s  Wilsoun e t  P e b l i s  c i t a t i s .
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fo .  36v. Monday 20 December
In causa  Hammilton c o n t r a  Hammiltoun in  te rm ino  ad 
concludendum, a n t e  conclusionem produc to  commissione 
de s a n c t i  Jo h an n is  de Torph icane  p e r  p rocura to rem  
P e b l i s  e t  s t a t i m  c onc lu so ,  ad sen ten t iandum  
l i t t e r a t o r i e .
i i .  The second a c t i o n  was i n i t i a t e d  wi th  a cedu la  and a l s o
in vo lved  th e  p ro d u c t i o n  o f  e x c e p t io n s ;  in  t h i s  c a s e ,  however,  the  
defence  f a i l e d  t o  make use  o f  t h e i r  d i e t  p r o b a to r y  and t h e  a c t i o n  
r e v e r t e d  t o  ad jurandum super  c e d u l a .
Acta I ,  fo .  25r .  F r id ay  3 December 1546 
Eodem d ie  Andreas K i l t r a y  p e c i i t  a dompno Willelmo 
H es l iop  p r o u t  in  c e d u l a  danda;  ad jurandum M ar t i s  
p a r t i b u s  c i t a t i s .
f o . 26v. Tuesday 7 December 
In causa  K i l t r a y  c o n t r a  H es l iop  in  te rm ino ad 
jurandum super  c e d u la ,  p r o d u c ta  exce p t ione  ad 
respondendum S ab b a t i  p a r t i b u s  c i t a t i s .
fo .  30v. S a tu rd ay  11 December 
In  causa  e x c e p t i o n i s  H es l iop  c o n t r a  K i l t r a y  in  
te rm ino  ad respondendum e x c e p t i o n i ,  d i c t u s  K i l t r a y  
d i x i t  exceptionem minime admittendam de s t i l o  
p r e s e n t i s  a u d i t o r i i  e t  p e r  confess ionem d i c t i
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H es l iop  in  e x c e p t i o n i ;  ad in ter loquendum M ar t i s  
p a r t e  e t  p r o c u r a t o r e  Young c i t a t i s .
fo .  32v. Tuesday 14 December 
In  causa  e x c e p t i o n i s  H es l iop  c o n t r a  K i l t r a y  
i n  t e rm ino  ad in te r loquendum ,  judex  d e c r e v i t  l i t ­
t e r a s  supe r  e x c i p i e n t e  q u ia  non i n s t a t ,  i n s t a n t e  
p r o c u r a t o r e  Abircrummy.
fo .  33v, Wednesday 15 December
In causa  e x c e p t i o n i s  H es l iop  c o n t r a  K i l t r y  in
te rm ino  ad in te r loquendum  l i t t e r a t o r i e  s u s c i t a t o ,  
judex a d m is i t  p r o u t  s i g n a n t u r ;  ad con testandum 
l i t e m  e r a s  p r o c u r a t o r i b u s  Young e t  Abircrummy c i t a t i s .
fo .  34r .  Thursday 16 December
In causa  e x c e p t i o n i s  H es l iop  c o n t r a  K i l t r a y  i n  te rmino 
ad con tes tandum l i t e m ,  n e g a t a  e t  l i t e  c o n t e s t a t a  p e r  
p r o c u r a t o r e s  Abircrummy e t  Young, ad probandum perem pt­
o r i e  M e r c u r i i ;  e t  Young p r o c u r a t o r  d i s s e n c i i t  
a s s ig n a t io n e m  t e r m i n i  e t  p r o t e s t a b a t u r  p ro  j u r i s  
remedio c a u s a n te  b r e v i t a t e  t e r m i n i .
fo .  38r.  Wednesday 22 December
In  causa  e x c e p t i o n i s  H es l iop  c o n t r a  K i l t r a y  in  te rmino
ad probandum p e r e m p to r i e ,  Abircrummy p r o c u r a t o r  
p r o t e s t a b a t u r  quod c e d e r e t  s i b i  pro  te rm ino ;  ad 
jurandum super  ce d u la  l i t t e r a t o r i e  i n s t a n t e  p r o c u r a t o r e  
p r e d i c t o .
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